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GENCON 94 iLE GENCON 76 SEFER CARTERPARTI SOZLESMELER i
ARASINDAK i FARKLARIN INCELENMESI, UYGULAMADA GORULEN
SORUNLARIN ORTAYA KONULMASI VE BUNLARA COzUM
ONERILERININ GETIRILMESI

OZET

Hic¢ siphesiz GENCON sefer carterpartiler, dinyada enilgopre geni kullanim
amaclyla her ¢#t yuklerin taginmasinda kullanilabilmektedirler. Bu bakimdan
konunun daha iyi angelabilmesi igin tez dort boliimden glmaktadir.ilk bolimde,
carter ve carter sozimelerine kisaca gailerek Turk Ticaret Kanunumuza gore
tarifleri yapilmstir. ikinci bolimde carter partilerin terminolojisi ve sitteri
incelenerek gencon carterpartilerinin carter hukigerisindeki yeri belirtilmgtir.
Ucuincti bélimde, Gencon 94 ve 76 Carterparti’ lekiet teker ele alingy her bir
maddesi ayri ayri incelenerek farkliliklari Gzeendurulmytur. Dordinct bélimde
ise Ozellikle dikkat edilmesi gereken noktalar imr@e durulararak ©6neriler
getirilmistir.

Birinci bolimde ilk olarak bu caimanin amacina @eilmis, carter hakkinda genel
bilgi verilmis, carterpartilerin ortaya c¢Kki sebepleri anlatilgi ve navlun
sozlemelerinin hukuki niteigi Gzerinde durularak Gencon 94 ve 76 carterpairtiler
daha iyi anlailabilmesi sglanmstir.

ikinci bélumde, carter partilerin terminolojisi vesitleri Gizerinde durularak carter ve
sefer sozlgmelerinin Turk Ticaret Kanununa goére farkhliklaanlatilms; diger
carterparti cgtleri tanimlanmgtir.

Ucuncti bolimde, Gencon 94 ve 76 Sefer Carterpdeii bolim bolum
karsilastirilarak aralarindaki farklar cikarilg)iuygulamada sik gorilen problemler
drnek gosterilerek bu farkhliklarin ¢arter hukukianki 6nemine dgnilmistir.

Dordincu ve son bolimde ise ucglncu bélimde eleamlfarkliliklara istinaden
Onemle Uzerinde durulmasi gereken noktalara tekdeginilerek ©nerilerde
bulunulmy ve tez bitirilmitir.






INVESTIGATION OF DIFFERENCES BETWEEN GENCON 94 AND
GENCON 76 VOYAGE CHARTERPARTIES, PRESENT PROBLEMS IN
PRACTICE AND SUGGESTED SOLUTIONS

SUMMARY

The Uniform General Charter Code Name GENCON isndefy the most popular
and widely used general purpose voyage charteepam a global basis for all kinds
of trades and for numerous types of cargoes. frdspect, this thesis consists on the
basis of four stages to be able to understand wlellthe first stage; it has been
touched upon charter and charterparties brieflygestribed, refer to Turkish Trade
Rule. In the second stage; terminology of charttigsmand kind of them have been
given and place of charter parties have been pbinti¢h regard to charter law.
In the third stage; Gencon 94 and 76 have beenlédote by one and diversity of
each clause has been examined emphatically. Ifatteof the stage, it has been
given propositions about which is especially emphas

In the first stage first of all, it has been retete aim of the thesis with together
related items like carter. Charterparties have leegiained how they appear and it
has been emphasized on law of the charterpartiesder to get Gencon 94 and 76
charterparties more understandable.

In the second stage, it has been emphasized onnt#ogy of charterparties and
their kinds. charter and voyage charterparties hmean explained what they have
differences as per Turkish Trade Rule (TTK) andegelty described kind of the
charterparties as well.

In the third stage, all items of Gencon 94 and &@ehbeen compared one by one and
brought out all differences; explained how to impot differences in law of the
charter by giving common examples

In the last one, it has been refered to differemdéesucial points again mentioned on
the third stage and thesis is concluded.
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1. GIRIS

Sanayinin gelimesi ve genel olarak dinya da serbest piyasa ekisman
gecilmesiyle birlikte uluslararasi ticaret her geggin ba donduricu bir ivmeyle
artarak gunumuize kadar gelingim. Asirlardir dinya genelindeki en ucuz
tasimacilgin deniz yolu ile yapilmgi olmasi sebebiyle denizcilik sektéri de bu
gelismelerden payini elbette alghr. Ekonomik ve teknolojik alanlarda dev
adimlarla ilerleyen denizcilik sektorii gunimuizingulkama keullarinda ¢gin
gereklerini yakalayarak denizcilikle ilgilenen madigglarimizin glerini kismen de
olsa kolaylatirirken; deniz hukuku vesletmesinin daha karme bir yapiya

donismesine sebep olarak Carter S@aielerinin dGnemini arttirngtir.

Carter soOzlgmeleri ginumuz ticari deniz ganacilginin ¢cok 6nemli bir pargasi
haline gelmgtir. ilk baksta basit ve kolay gorinmesine fa; aslinda her bir
kelimenin dahi ayri bir 6nemi olan ve hazirlanirkgok dikkat edilmesi gereken

denizcilik hukukunun énemli bir konusunu giiurur.

1.1 CALISMANIN AMACI

Bu calsma ile Gencon 94 ile Gencon 76 sefer carter somheri arasindaki farklarin
incelenmesi, uygulamada gorilen sorunlarin ortagauknmasi ve bunlara ¢6zim

Onerilerinin getirilmesi amaclangtir.

1.2 GENEL OLARAK CARTER:

Carter genel olarak, deniz stmacilgl ile ugrasanlarin ve gemi sahiplerinin
gelirlerinin baytk bir kismini elde ettikleri sahadUygulamada zaman (zaman
carter) veya sefer (sefer carter) Uzerinden denlaya gelir elde etmesi olarak
tanimlanabilir.  Carterparti hazirlanirken kullani dil ingilizce’ dir. Bunun bglica

sebebi;uluslar arasi deniz carter hukukunun inggliarijinli olmasi ve uygulamada



ctkan anlamazliklarin ¢6zimunde ingiliz mahkemelerinin yatkilinmis olmasidir.
GENCON 94' iin tabi oldiu Hukuk ve Arabuluculuk (Tahkim) bkl 19. Maddesi
Ingiliz Hukuku' nu hakim hukuk olarak géstestn.

Gunumuzde, denizde yukstenacilgl icin yapilan sefer carteri sOztaeleri ya
standart formlar halinde dizenlenmekte ya da yapuasit atiflarla bu formlarin
hikumleri kismen veya tamamen s@mie hikimleri haline getirilmektedir [1].
Sefer carteri s6z¢enelerinin busekilde standartkdiriimasinin bir takim avantajlari
vardir. Oncelikle bu formlar uzun deneyimler negicelusturulduklarindan, daha
once siklikla gorulen ve ortaya ¢ikmasi muhtemaélaitari mumkuin oldgunca
bertaraf edecekekilde dizenlenmlerdir. Ayrica, yeterli gérulmedikleri takdirde
revize edilebildiklerinden, deniz ticaretindeki yidder ve gelsmeler bu formlara
yansitilabilmektedir. Bunlara ek olarak, taraflakogullarini iyi bildigi tipte formlar

kullanmalari gereksiz ayrintilar icin zaman kaybetenini de 6nlemektedir.

Gunumuzde dasik yukler icin ve bunlara 6zgu ihtiyaclari kdamak Uzere bircok
kurumun kendisine ait farkli formlari bulunmakta@}. Bu kurumlardan biri de The
Baltic and International Maritime Council (BIMCOglur. BIMCO' nun standart
genel sefer carter formu olan ve kisaca GENCONa&lailinen carterparti kuru yik
piyasasinda en yaygin kullanilan sefer navlun somsidir. En son 1994’ de yapilan

duzeltme ile birlikte son halini alstir.

GENCON 94 ve 76 arasindaki farklliklara gegcmedanednaviun sdzkeneleri ve
bunlarin hukuki nitefiine goz atip, carterde gecen bazi tanimlamalarmgamz

konunun daha iyi anjgdmasini sglayacaktir.

1.3 NAVLUN SOZLESMELER iNiN HUKUK i NITEL iGi

“Eski Deniz Ticaret Kanunumuzun (mad. 1087 - 12@&minin kiralanmasinda
kiraci ve kiralayan’ dan s6z eitive denizcilik uygulamasinda o zamandan kalma bir
aliskanlgin tesiri ile hala bu tabirlere rastlagdnaviun sézlgmesi, hukuki nitegi
itibariyle bir kira akdi dgildir. Gergekten de Borglar Kanunumuzun 248. maohdes
gore “kira bir akittir ki, mucir, onunla UGcret mubiéinde bir seyin istimalini terk
etmeyi iltizam eder”. Halbuki navlun sotzheesiyle talyan dger tarafa Ucret
karsiliginda bir geminin kullanimini terk etmeyi ge belirli bir yuki bir yerden

diger bir yere deniz yolu ile nakil ve gonderilenelitasetmeyi, yani belli bir



neticenin teminini taahhtt etmektedir. Bu itibaraviun sozlgmesi bir istisna
akdidir.

Kanun bir sekil 6nermemekle beraber sdgigenin sartlarini emniyetle tespit ve
taraflar arasinda sonradan wmazlik cikmasini imkan nispetinde engellemek
maksadiyla ankmanin yazil olarak tespiti adet olgtur. TK 1017’ ye goére de
taraflardan her biri kendisine naviun s@ehesi hakkinda bir belge (carterparti)
verilmesini isteyebilir. Bu, sadece bir ispat vasitir. Her iki taraf da imza eder. Pek
cok kez gemi broker’ lari (simsarlari) cartereravenatérden aldiklari yetki ile her iki

taraf adina imzalarlar” [2,S. 12 ]






2. CARTERPARTILERIN TERMINOLOJISI VE CESITLERT

Maalesef TTK’ ya gére navlun ve kira sGateeleri arasinda terminolojik bir sorun
bulunmaktadir. Bu soruna giemeden vesieyec&imiz carter parti’ nin TTK’ ya

gore yerini belli etmeden konu ¢ok net grimayacaktir.

“Genel olarak bu iki s6zinedeki ayirici 6lciyld dgudan dgruya stzlgmenin
konusu belirlemektedir. Navlun soOgheelerinde amac¢ “tama” olup, kira

sozlemelerinde “tahsis” dir” [3,s. 114].

2.1 BARE BOAT CARTER

“Ciplak gemi kiralama anlamina gelir \egilizce’ de “bare boat charter” olarak
kullantlir. Geminin ciplak kiralanmasindan kastedil “personelsiz kiralamadir”.
Lakin geminin tecghizatlarini sokmek mumkungtigir. Bu tur carter’ de gemiyi
kiraya verenin gerek teknik gerekse de ticari yinietizerinde hicbir hakki

bulunmamaktadir. Bu haklar kiraciya aittir” [3,4.6].

2.2 DEMISE CARTER

“Tipki bare boat charter’ da old@u gibi bu tip carter’ larda da geminin teknik ve
ticari yonetiminin her ikisinin birden carterer (&ci)’ a devri hUkmunin yer afgl
carterparti ¢cgdidir. Bare boat carter’ dan farki; geminin ¢ipla&gil de “personelli”
olarak kiralanabilmesi mumkundir. Oysa bare baqait ¢arterparti’ lerde geminin

ciplak, techizati ile birlikte dahi olsa, kiralansngereklidir’ [3,s. 116].

2.3 ZAMAN CARTER (TIME CHARTER)

Gemi uzerinde teknik yonetimin giesadece ticari yonetimin garterer’ a ait ofdu

zaman Uzerine yapilan carterpartidedir.



2.4 SEFER CARTER (VOYAGE CHARTER)

Bu tip carterpartiler, geminin denizde yilksitaak amaciyla iki veya daha fazla
liman arasinda kismen ya da tamamen yuklenmek &edeee bglanmasiseklinde
ve yolculuk Gzerine yapilan carterparti’ lerdir. r@ain hem teknik hem ticari
yonetimi donataninin elindedir. Buradaki ticari wotuluktan kasit aksi
belirtiimedikgce geminin seferiyle ilgili kot havayrev, sava gibi riskler; yakit,
liman masraflari gibi maliyetler; teknik sorumlutak kasit ise; gemiyle ilgili
yaglama yal, sigortasi, personel temini, kumanya masraflgeminin sorveyleri,
makine arizasi, donanim arizas! gibi risklerdir. Bp sOzlemelerde geminin
yolculugunun gecikmeksizin Bari ile tamamlanmgiolmasi gereklidir. Bu gorevin
yerine getiriimesinde sorumluluk donatana ait dkica Ayrica donatan gemisinin

sefere elvesgsizliginden dolay! tum sefer boyunca sorumludur [3,s].118

Zaman carter’ la (time charter) arasinda ki en Bufdik; sefer tzerine carter’ in
tasima taahhiudin de bulunulmasiyken zaman carter’ icleirhsekilde boéyle bir
taahhudin bulunulmamasidir. Bu sebepten dolay! TyBkjore zaman carter bir kira
sOzlamesi ve genianlamda da navlun sozhaesi olarak kabul edilirken sefer carter
sozlameleri tgima sozlgmeleri olarak kabul edilmelidirler. Ayrica zamantea de
donatanin gemi Uzerindeki kontroll sefer carterdiakiar sinirli ve dar gédir. Bu
fark gemisini denize elvali tutmayan donatanin carterer a kaisorumluligu
bakimindan onemlidir. Zaman carter’ inde navlunwsdbinda muddet Uzerine
navlun igin 6zel bir htikim vardir [19, TTK 1076].

Madde 1076 —

“Muddet Gzerine Kkararlgtirilmis  olan navlun, mukavelede aksingart
bulunmadikga, kaptanin yuki almaya hazir glcw haber verdii gini takip eden
gunden itibarenslemeye bgar. Safra ile yolculukta ise, yolcyfa hazir oldgunu
haber verdgi gunu takip eden ginden ve bu haber yolgufu bglamasindan bir
gun evveline kadar verilmegse geminin yola cikhi ginden itibaren siemeye

baglar.

Surastarya kararlgtiriimissa muddet Uzeringart edilmis navlun, butin hallerde
ancak yolculgun bgladigi ginden itibarensiemeye bglar. Middet Gzerine navlun

bosaltmanin tamamlangi ginden sonrasilemez. Tayanin kusuru olmaksizin



yolculuk gecikir veya kesilirse muddet Gzerine nav092 ve 1093 tGincl maddelerin
hikumleri mahfuz kalmak tzere araya giren gunler aghi 6denir”






3. GENCON 76 VE 94 SEFER CARTERPARTLER IN KARSILA STIRMASI

Dunyada kuru yuk tamacilginda en cok kullanilan sefer carterparti mukavelesi
Gencon Carterparti’ dir diyebiliriz. Tarihine bakimizda ilk olarak BIMCO
tarafindan 1922’ de yayinlangtir. 1974’ de birkag dizeltmeyle birlikte form hagi
getirilmis, ilk sayfasi kutucuklusekle donigtirdimistir. 1976’ deki revizyonunda
onemli olarak “yikleme ve tahliygartlar” ile ilgili degisiklikler yapilmis, “sava
risk klozu” (VOYWAR 1950) dahil edilmtir. Son olarak 1994’ de uygulamada
gorunen aksaklik ve animazliklara agiklik getirebilmek amaciyla revize legik
son halini almgtir. Aslinda bu revizyonlar bimco dokiiman komitesiafindan 1980’
lerin bainda guncel ve modern bir denizitaa sézlgmesi meydana getirmek igin
baslatiimisti. Ancak daha sonra bunun sadece dokiman ve migkaveelenerek
yapilamayacg fark edildi. Bu sebeple beklenen carterpagirédan &ira alinarak
kendiliginden ertelenmgi oldu. 1991’ de bu konu tekrar gindeme gelme
BIMCO’da bir ¢alsma grubu olgturulmustur. Bu calsma grubu kendine bigablon
olusturarak e bglamistir. Busablonun temelini temiz Gencon carterparti’ de gy
duyulan dizeltmeler temel alinarak yapgnm Buna gbére Gencon 94 hazirlanirken

su 3 konu Uzerinde durulngtur;

- Carterpartinin gtincel olmasi
- Hakem (law and arbitration clause) ve koruma (mtote clause) klozlarida
dahil olmak Gzere bazi ek klozlar icermesi

- Opsiyonel klozlarin dahil edilmesi

Asagida yapmg oldugum inceleme ve kadastirmalar “Orijinal Gencon
Carterpartiler” (Dgisiklige usramamsg orijinal carterparti metni) temel alinarak

yapilmstir [4].



3.1ICERIK

Gunumuzde artik kullanilmayan buharl teknelerifta&den “STEAMER” tabiri

tamamiyla c¢ikarilmgtir. “TON” un yerini “METRIK TON” almis ve Gencon 76’ da
belirtimemis yukleme hatti “yaz yukleme hatti” olarak belinheigtir. Oysaki 6nce
ki carterpartilerde geminin kiyuklemelerinde daha diik draftla yiklemesinden
kaynaklanan eksik yiklemeden dolay! ihtilaflar getaikabilmekteydi. Gencon 94’

de geminin maksimum yukleme kapasitesi yaz draftsyhirlandiriimgtir.

Gencon Carterpartiler Part | ve Part 1l olmak lz#iebdlimden olgur. Part |,
kutucuklu bir sayfadan ofmustur ki en c¢ok mizakereye acilip dgigirilen
bolumdur. Tarih, gemi ismi, navlun, yukleme ve tgdllimanlari gibi her bglantida
degisen kisimlari icerir. Bu kisimda 7 numarah kutugémi kapasitesini gosteren
kisimdir. Part II' de her satir numaralandirgtm Bdylece dgistiriimek istenen

kisim kolaylikla bulunup mizakereye acilabilir.

Gencon 94’ de, “yaz ylUkleme hattindaki deadweigydzarken Gencon 76’ da;
“deadweight kargo kapasitesi” yazmaktadir. Gencénhde yikleme hattina vurgu
yapillmg ancak Gencon 76’ da gemi kargo kapasitesine yagtmOysaki geminin
kargo kapasitesi yuke goregigebilirken deadweight’ i ve yukleme hatti sabittir.

Ornezin; yazin tuzlu suda maksimum drafti 555 cm. ola AMD Maya gemisi,
kisin en fazla 550 cm. drafta kadar yikleyebilmektedir gemi, Gencon 76’ ya gore
yazin bglanmg olsa kg draftina gore yakkk 40 metrik ton daha fazla yuk
yukleyebilecekti.

Baska bir 6rnek de; ayni gemiye ilk seferinde torhalk, diger seferinde ise #aat
demiri yuklenecektir. Deadweight’i 3350 metrik tofan geminin demir yukui igin
deadweight kapasitesi 3150 metrik ton’ dur. Oysakileme deeri daha yuksek
olan torbal yik icin gemi deadweight kapasitesb@netrik ton’ dan daha diik

olurken geminin deadweight tonajiglgmeyecektir.

Gencon 94 Part I' de yeni kutucuklar da eklegtmiBunlardan kutucuk 22 myterek
avarya (bkz 3.12) ile ilgili bolim, kutucuk 23 naul vergisi ile ilgili bolim (ger
donatan tarafindan yapilacaksa), kutucuk 25 hulailarabuluculuk (bkz 3.19) ile

ilgili bolim olarak kagimiza ¢ikmaktadir.

1C



Geminin yukleyecgi yikten oOnceki taahhutlerinin de olabilgcedUstntlerek
Gencon 94’ de ek olarak

“gemi Onceki taahhutlerini yerine getirir getirmgzikleme limanina ilerleyecektir”

[3]
denmitir ve ihtilaflari engellemek icin ytukleme limaneweri ¢cg@gullastiriimistir.

Bu durumda geminin bildirmis oldugu ©6nceki seferi ile bir sonraki seferi

arasina tsslyan tarafindan ek sefer ya da seferler eklenmeshgellenmistir.

Teorik olarak her ne kadar donatanin carterparkimleri gergi zamaninda
yukleme limaninda olmasi gerekiyor olsa da; eldamaglan mucbir sebeplerden
dolay! (deniz durumu, liman sgkligl, alici, yikleyici ya da carterer arasindaki
anlagmazliklar gibi) taahhit edilen tarihlerde ytklemiendninda olamayabilir.
Geminin bu sebeplerle 6nceki seferini tamamlayargpatmasi pratikte carterer’ a
en fazla gemiyi dgiirlip yerine yeni gemi atama hakki verecektir kigknseferleri
carterparti’ de bildirilmg olsun. Ancak donatanin carterparti’ de bildirimde
bulunmadg halde iki sefer arasinda gi@ bir yik daha kdamasi neticesinde
carterer tarafindan yukli olsun ya da olmasin gammmahkeme karariyla seferinden
alikoyulabilmesi  kolaylikla mumkin olagamdan donatani bu kararindan
caydiracaktir ki carterer in yukinun yuklenmemesin dolayl dgacak zarar ve

masraflar tasyana ricu ettirme hakki da saklidir.

Gencon 76’ da yuk separe malzemesi, dane¢ ¥ama (lashing) materyalinin
kiraci tarafindan hazir edilmesiyle ilgili kisim @®n 94’ de c¢ikarilarak mizakereye

aclimstir.

Bankacilik sisteminin galinesi neticesinde; yukun teslim edilmesiyle birlikiv/lun
O0demesinin yapilmasi bolimi Gencon 94’ de birincadde (2.2.1) icinden
cikarilarak daha detayli olarak dérdinci madde4i2erisinde glenmistir.

3.2 Donatanin (Tgiyanin) Sorumlulugu

Onemli bir farkhlik bulunmamakla birlikte Gencod'@e daha acik olarakasidaki
sekilde aciklanmstir;
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“Donatan yuke gelecek zarar, ziyan ve yukun teskiteki gecikmelerden, sadece bu
zarar ziyan ve gecikmeler donatan veya yoneticisirddina kjisel istek
dogrultusunda yapilny ise veya donatan veya yoneticisinirsidel hata veya
hareketinden dolayi ise sorumludur. Donatan gemibkier duruma kagi denize
elverisli hale getirmekle, gemiye gerekli adamlari, ekipmae materyalleri tedarik

etmekle sorumludur.

Donatan; kaptanin, mirettebatin ya da giverte veyada goéreviendirdii diger
Kisilerin ihmal veya hatalarindan kaynaklansa bile kloz ya da yikleme sirasinda
veya sefer bdangicinda veya herhangi bir aninda denize ekserlik durumlari
hari¢c yukaridaki sebeplerin gndaki herhangi bir sebepten gk kayip, ziyan veya

gecikmelerden sorumlu olmayacakt{B].

Buna gore zarar, ziyan ve yukin gecikmesi gibi duanda donatanin sorumlgu
olmayacaktir ki bu zarar, ziyan ve gecikmelegidel ihmal ve donatan ya da onun

calisanlarinin kasti olmayan hatalarindan kaynaklarotaun.

Her ne kadar bu durumstganin sorumlulgunu neredeyse tamamiyla kaldigrgibi
gorunse de; deniz ganasinda tgyanin yukteki ziya ve hasardan sorumfuaun
esas oldpu, yasal sorumsuzluk hallerinin sinirlarinin belmnesinde sorumsuzluk
kosullarini belirleyen kavramlarin dar yorumlanmasreg#igi, ayrica sorumsuzluk
kosullarinin varlginin da tarlyanca kanitlanmasi ve $kulu durumlarin onun
aleyhine yorumlanmasi geregtiile ilgili bazi yargitay kararlari mevcuttur. Bu
sebeple tayanin sorumsuzluk hallerinin sogzieede de acikca belirtiimplmasi ayri

bir nem arz eder.

Ornek Dava 1

Yargitay Onbirinci Hukuk Dairesi
E. 1982/448

K. 1982/783

T.26.02.1982

Ozet:
- Tastyanin yukteki hasar ve ziyandan sorumgui@asildir.

- Sorumsuzluk kallarinin varligini ileri siiren taltyan bunu
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kanitlamalidir. Kykulu durum taiyanin aleyhine (sorumlu tutulaga yoninde)
yorumlanir.
- Tagitan temsilcisinin de imzalagh bir tutanakta “hasarin teknik
arizadan

dogdugu” nun yazih olmasi, hasarin “teknik kusur’dan gidugunun kaniti sayilmaz.

(TTK. m.1019, 1061, 1062, 1091/2, 1110, 1301)

G.T SGORTA AS./ C.Y. GEMSI DONATANI
S.Y. VE GGULLARI KOLLEKT iF STI.

G.T. Sig. AS. ile C.Y. Gemisi Donatani S.Y. vegOllari Koll. Sti. arasinda ¢ikan
davadan dolayistanbul Adliye 2. Ticaret Mahkemesi’'nce verilenQ3L1981 giin ve
569/95 sayili hUukmi onayan dairenin 01.10.1981 gén3734/4110 sayili ilami
aleyhinde taraf avukatlari tarafindan karar dilredsi ist&ginde bulunulmg ve

karar duzeltme dilekgesinin siresi icerisinde détilanlasilmis olmakla dosyadaki

kagitlar okundu gerg@ konusulup dunaldi:

Davaci vekili, vekil edengirkete sigortali bulunan T.Z.D. kurumuna ait gubrei
davali sirkete ait “C.Y.” gemisiyle tandigini ancak gemi ambarindaki islaklik
nedeniyle mallarin hasarlagdn ayrica bir kismininda noksan cgti bildirerek,
hasarll mallarin satimindan elde edilen sovtgjnda sigortaliya édenen (980.761)

TL.'nin tahsiline karar verilmesini istegtir.

Davali vekili, denize ve yola elvali nitelikteki gemiyi sefere c¢ikaran donatanin
TTK’ nin 1019. maddesinde 6ngorulen tim yakumlOdiidi yerine getirdiini, ilk
seferini yapan geminin teknik ariza nedeniyle anmuol su yapgini, geminin sevki
ve iskandillerin ifasindaki noksanliktan dolayr gem teknik idaresinden
kaynaklanan islakliktan TTK' nin 1062. maddesi uyea donatanin sorumlu
olamayacgini, 71 cuval malin hamule manifestosuna kaptancaak rezervli
kaydiyla gemiye alingini, hasarli malin saina iliskin sovtaj ve hasar bedelini

kabul etmediklerini bildirerek davanin reddini istgtir.

Mahkemece, deniz gamasinda, tayanin yukteki ziya ve hasardan sorumfuaoun
asil oldigu, yasal sorumsuzluk hallerinin sinirlarinin belimnesinde, Yargitay'inda

kabul ettgi gibi, sorumsuzluk kgullarini belirleyen kavramlarin dar yorumlanmasi
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gerektgi, ayrica sorumsuzluk kallarinin varlginin da taiyanca kanitlanmasi ve
kuskulu durumlarin onun aleyhine yorumlanmasi gerefecgibrelerin 1slanmasinin
hangi nedenden kaynaklagdhin kanitlanamagi, bilirkisilerin, teknik arizadan
olusabilecegi yolundaki olasilga dayali gorglerinin gemideki hangi somut arizanin
hasara neden olgunun belirtilemediine gore dayanaksiz bulungly ilk kez sefere
ctkan geminin olganin dginda bir 6zenle kontroll gerekirken bunun savsakfan
izlenimini veren emarelerin bulungu, “Olaylar Cizelgesi” adli belgenin “Kaptan
Notu” balikli béliminin, hasarin teknik arizadan spligunu icermesi ve bunu
tasitan kurum temsilcisinin de imzalamasinin sorumstweldosuracak nitelikte bir
teknik arizanin vargini kanitlayamayaga gerekcgesiyle (864.367,95) TL." nin

tahsiline karar verilngtir.

Taraf vekillerinin temyizi Gzerine hikim daireniri.00.1981 tarih ve 3734/4110

sayili ilami ile onanmgtir.
Taraf vekilleri tarafindan yasal siresi icinde katézeltme istginde bulunulmstur.

1- Dosyadaki yazilara, mahkeme kararinda belirtiliprgyay ilaminda
benimsenen gerektirici sebeplere ve hikme dayaregklan 20.11.1980
tarihli bilirkisi raporunda bitin hususlarin ayrintilari ile bifivesine gore,
davali vekilinin karar diizeltme igtimin REDDINE,

2- Davaci vekilinin karar dizeltme igi@e gelince;

Dava, T.Z.D. Kurumuna ait olup davaci sigogteketine sigortali gubrelerin, C.Y.
gemisi ile Romanya’dan Bandirma’yast@amasi sirasinda meydana gelen hasar ve
noksan tahliye nedeniyle sigortalisina 6denen ®80.liranin davalidan ricuen

tahsili isteminden ibarettir.

TTK.'nin 1110. maddesine gorestgan ile gbnderilen arasindaki hukukisKilerde
konsimento esas tutulur (bkz. 3.10). Davaci vekili tavdan delil listesine ekli

olarak ibraz olunan kammentoda rezerve kaydi bulunmamaktadir.

Hukme dayanak yapilan 20.11.1980 tarihli raporda zarar miktari manifestoya
gore saptanmngtir. Yukarida saret edildgi gibi konsimentoda rezerve kaydi
bulunmadgina gore, tazminat miktarinin kgmentoda yazili miktar Uzerinden

hesap edilerek, sonucuna gore karar verilmesi gerek
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Dairemizce hikmun bu nedenle bozulmasi icap edetken nasilsa onangl
anlgildigindan davaci tarafin karar duzeltme gaten kabull gereknsir.

Sonug: Yukarida 1. numarali bentte aciklanan nedéeh dolayr davali vekilinin
karar dizeltme isfgnin reddine, 2 numarali bentte yazili nedenle davarafin
karar duzeltme isggnin kabull ile dairemizin 01.10.1981 tarihli onarkararinin
kaldirimasina ve yerel mahkeme hikminin davacaryaa ONANMASINA,
davaci d6dedji 500 lira temyiz maktu ve temyiz tashihi karar ¢diarn istgi halinde
iadesine, alinmasi gereken 1000 lira karar duzeltanel pgin 6denmg oldugundan
bu harcin ve 500 lira para cezasinin davalidama@knhazineye gelir kaydedilmesine
26.02.1982 tarihinde oybigiyle karar verildi [6, S.167].

3.3 Sapma (Deviasyon) Klozu

Her iki carterparti anlam olarak bir farklilik igaeyip gagidaki gibidir:

“Gemi herhangi bir amag¢ veya nedenden dolayi hegndoir liman veya limanlara
gitmekte, kilavuz kaptansiz seyretmekte herhangdimumda baka bir gemiye
yardim etmek veya yegkealmakta ve hayat veya mulk kurtarmak amaciylasiot

degistirmekte serbesttir.[5]

3.4 Navlun Odemesi

Gencon 76’ da navlun 6demesinin yukin teslimindengédgi yazdgl halde;
bankacilik sisteminin buglinki gibi gghems oldugu g6z 6ntine alindinda navlun
ddemesi ile ilgili maddenin Gencon 94 ilegdgnemi olmasi beklenemez. Gencon
94’ e gbre navlun 6demesi8kilde yapilabilir;

a. Daha onceden belirlenmhaviunun nakit olarak gemiye alingryiik miktari

Uzerinden hesaplanarak 6édenmesi

b. Navlunun Pginen Odenmesi: Navlunun naviun miktarisitaa sirasinda
O0denecekse, kazanilgniolarak kabul edilecek ve gemi velveya yik
kaybedilmi olsa bile geri domdii olmayacaktir. Navlun donatana
O0denmedikce ne donatan ne de acem@giun pein ddenmgtir ibaresi iceren
konsimentoyu imzalamak ya da onaylamak zorundgsilde. “Freight

Prepaid” kogimentonun kabul edilmesi durumunda navlun gercekten
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alinmamg olsa dahi armat6rin naviunu afnoldugu kabul edilir. Bu tip
konsimentolar genellikle saticinin parasini alicidaag(gzaman bankadan)
onceden alabilmesi icin gereklidir. Aksi takdirdematoérin yuk Uzerinde

navlundan dgan alacgindan dolayserh hakki dgacaktir

“b” kisminda 6zellikle ilk ciimle ¢ok dnemlidir kiuma goére; donatanin naviuna hak

kazanabilmesi icin yuku ytklemesi yetesdirt olacaktir.

c. Navlunun Yuki Teslimatta Odenmesi (Freight Payat#e) durumda kargo
teslim edilmeden naviuna hak kazanilamamaktadielliRie uzun bacakli
destinasyonlarda armatorin yuku eksiksiz gegindien emin olabilmek icin
kiracinin draft sorveyi ya da sayim yapma (tallysigonunu kullanarak
yukin miktarindan emin olduktan sonra naviun odémnegapabilmesini
sglar. Bu durumda carterer navlun ddemesini daha @mtgilan sartlarda
ancak teslim edilen yuk miktari tizerinden yapmakinak sahiptir [5].

Ornek 1

MV GMD MAYA gemisi 22 Ekim 2009 tarihinddtalya’ nin Sicilya AdasI’ daki
Pozzallo limanindan, Yunanistan’ in Elefsis limanipaletli PVC yuki tamak

Uzere gagidakisartlarda sefer carter yapilarakgenmstir:

MV GMD MAYA (EX NAME "FAR EAST LUCK")
PANAMA FLAG

2006/01 BUILT HONGXIN SB

IMO REGISTER NO: 9368182

3,346 DWT AT 5.5M SSW

BALE CAPACITY 4,155 CUB M.
GRAIN CAPACITY 4,468 CUB M.
HATCH COVER TYPE : ROLL N FLAT
LOA/BEAM - 81M / 13.6M

LBP/DM - 76M/6.8M

GRT/NRT - 1972/1395

TPC - 9.8 mts

2 HOLD / 2 HATCH - GEARLESS
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HATCH DIMENSIONS

NO1: 18.60 X 9.00 METERS (LXB)

NO2: 18.60 X 9.00 METERS

HATCH COVER STRENGTH 0.7 t/m2

HOLD DIMENSIONS

NO1 HOLD: 26.7 X 13.15 X 7.40 METERS

(INCLUDING HATCHWAY HEIGHT 1.90 M) (LXBXH)

BECOMING NARROW TOWARD FORE UNTIL 4.34 M AFTER 13RIETERS
FROM MIDSHIP

NO2 HOLD: 25.4 X 13.15 X 7.40 METERS

(INCLUDING HATCHWAY HEIGHT 1.90 M) METERS (LXBXH)

BECOMING NARROW TOWARD AFT UNTIL 9.40 METERS AFTERL4.9
METERS FROM MIDSHIP

CLASS - RUSSIAN REGISTER

PANDI - RAETSMARINE INSURANCE B.V.

H&M - CAP-MARINE

- OWNERS TO CONFIRM THAT VESSEL IS P&l COVERED ANB & M
INSURED

- OWNERS TO ACCEPT AND GUARANTEE THAT THE VESSEL'S
CERTIFICATES ARE VALID AND WILL REMAIN VALID FOR THE PERIOD
ESTIMATED FOR THE VOYAGE.

- OWNERS TO CONFIRM THAT VESSEL COMPLIES WITH ALL
INTERNATIONAL RULES/REGULATIONS IN FORCE INCLUDINGSPS
CLAUSE FOR VOYAGE CHARTER PARTIES TO CONFIRM VSL FAVALID
CERTIFICATE OF CIVIL LIABILITY FOR BUNKER OIL POLLUTION
DAMAGE 2001

FOR:

- ACCOUNT NAME: ENI TRADING AND SHIPPING SPA

- CARGO 813,375 +/-50 MTS CHOPT (NET WEIGHT) ®GELYETHYLENE
ON 549 PALLETS WITH DIMS OF 1.15 X 1.40 X 1.90 MTR8BW 1375 KGS
AND
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18 PALLETS WITH DIMS OF 1.15 X 1.40 X 1.80 MTRBW 1250 KGS AND
24 PALLETS WITH DIMS OF 1.15 X 1.40 X 2.00 MTRBW 1500 KGS
UP TO FULL AND COMPLETE VESSEL'S CARGO CAPACITY P@ETILENE
IN BAGS ON PALLETS WITH THE SAID DIMENSIONS
- CARGO TO BE LOADED IN TWO TIERS OR MORE AT CHORRISK/
EXPENSES UNDER DECK ONLY
- POZZALLO / ELEUSIS 1/1 GSPB AAAA BENDS
- L/C 26 /28 OCTOBER 2009
- L/D 3 TTL WWDAYS SSHEX EIU FRI17 /MON 08 BENDS
- 08/14 CLAUSE TO APPLIED BENDS
- FREIGHT USD 49000 LUMPSUM FIOS L/S/D
- FREIGHT PAYABLE IN FULL LESS COMMISSION W/l 2 BDXS AFTER
S/R BS/L MARKED ‘ FRT PAYABLE AS PER C/P AND “CLEANDN BOARD”
INTO OWNER'S NOMINATED BANK IN USD CURRENCY INCUDING
ADDRESS COMMISION BBB
- FRT FULLY DEEMED/EARNED ON SHIPMENT NONRETURNABLE
CARGO
A/O VSL LOST OR NOT LOST
- LAYTIME TO COUNT UNTILL CARGO DOCS ON BOARD EXCEP FIRST 2
HOURS
- NOR TO BE TENDERED WWWW BY CABLE, VHF, FAX, TLXEMAIL BY
MASTER WITHIN OFFICE WORKING HOURS FROM MONDAY T®GRIDAY
08/17.
- MASTER OR OWNER/DISPONENT OWNER SHALL GIVE ON FIXG AND
3/2/1 DAYS NOTICES TO THE PORT AGENTS AND CHARTSABROKERS
- DEMM USD 3000 - PDPR / FREE DESPATCH BENDS
- THE RULE "ONCE ON DEMMURAGE, ALWAYS ON DEMMURAGETO BE
APPLIED
- LOAD PORT AND DISCHARGE PORT DEMMURAGE, IF ANY,0 BE
SETTLED/PAID W/1 10 BDAYS UPON OWNERS PRESENTATIOBY
FAX/EMAIL OF L/T CALCULATION WITH ALL SUPPORT DOCUMENTS.
CHARTS TO COMMENT OR CONFIRM OWNERS CALCULATION Wi
BDAYS PAYMENT TO BE EFFECTED WITHIN 3 BANKING DAYSAFTER
CHARTERERS’ CONFIRMATION
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- SOF AND NOR TO BE SIGNED AND STAMPED BY THE MASTHEAND
AGENTS ONLY.

- BS/L TO BE MARKED "FRT PAYABLE AS PER C/P" AND "CEAN ON
BOARD".

- MASTER HAS THE RIGHT TO REJECT ANY UNCLEAN CARGEAND ASK
FOR REPLACEMENT WITH SOUND ONE.

- OVERTIME AT BOTH PORTS TO BE FOR ACCOUNT OF THEARTY
ORDERING SAME

- CHARTERERS/SHIPPERS ARE RESPONSIBLE FOR PROPERWSAGE OF
CARGO

- OWNERS/MASTER/VESSEL IS RESPONSIBLE FOR ONLY QNAITY OF
PALLETS

- CHARTERERS’ AGENT BOTH END

LOADING PORT AGENT:

BOCCADIFUOCO SHIPPING & C. SRL

Via P. Mascagni, 2 - 97016 Pozzallo (RG) - ITALY
E-mail: agency@boccadifuoco.net;

PIC MR. GALIFI

DISCHARGING PORT AGENT:

Soumar Agency Shipping Ltd
TEL: +30 210 4111135 -4111273 - 4170863
FAX: +30 210 4171934

Email: soumar@hol.gr

- ANY TAXES/DUES ON CARGO TO BE FOR CHARTERERS ACOQT

- ANY TAXES/DUES ON VESSEL TO BE FOR OWNERS ACCOUNT

- OPENING AND CLOSING OF HATCH COVERS IT IS FOR OVHERS TIME
AND EXPENSES

- SHORE CRANE EXPENSES TO BE FOR SHIPPERS / RECIRSEACCOUNT
- GA/ARBITRATION IN LONDON
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- ENGLISH LAW TO APPLY, Y/A RULES AS LATEST AMENDED

- OTHERWISE CLEAN GENCON C/P 94 WITH 1,25 % ADDCOMMD
CHRTRS AND 1,25 % SOUMAR END HERE WITH LOGICAL AMEDMENTS
AS PER MAIN TERMS AGREED.

- TERMS OF FIXTURE RECAP PREVAILS ON TERMS OF C/P

END

[7, Dosya No 139/2009]

Anlagsmaya gore carterer navlun 6demesini yuklemenirmioieé muteakip adres
komisyon Odemesini gé@rek 2 § gunid icerisinde donatanin faturasiyla birlikte
bildirmis oldugu banka hesabina havale etmek zorundadir ki gdrhyealimanina
daha 6nce gelmemolsun.

“FREIGHT PAYABLE IN FULL LESS COMMISSION WITHIN 2NKING DAYS
AFTER S/R BS/L MARKED ‘ FREIGHT PAYABLE AS PERATNNP “CLEAN ON
BOARD” INTO OWNER'S NOMINATED BANK IN USD CURRENC
INCLUDING ADDRESS COMMISION BBB”

Carterer anlgmaya uymangl ve navlun ddemesini zamaninda yapmdumiBunun
Uzerine donatan tahliye limanina gelerek carteeeragentesine gelibildiriminde
bulunmy ancak hazirhk mektubunu vermeiim. Gelis bildirimine muteakip
donatan gin ve gun olmak Uuzere gemisinin demorajmegini beklemeden
“detention” (alikoyma) sletmeye bglamistir. Donatan gtnlerce demir mevkiinde
bekledikten sonra carterer’ in navilun ddemesiniapdmesi icin malinin tahliye
edilerek aliciya serbest birakilmasi gergktaksi takdirde navlun 6demesini
yapamayacaklarini bildirgtir. Bunun Uzerine sin daha fazla uzamasini ve
gemisinin sonraki seferini kacirmasini istemeyemadan armatdrin bir sonraki
seferini kagirmasindan gacak olan tum zarari ¢arterere ricu etme hakkihg sa
oldugu halde yuk tzerinde haciz hakkini kullanarak ytgdzalti alanina” (custody
area) tahliye etmeye karar vegmve avukatlari vasitasiyla gereklglamleri
baslatmistir. YUkin liman icerisinde araclarla gk@a bir bolgeye tgnacak olmasi
tahliye masraflarini arttiracak olgundan bu duruma ilk kercikan alici olmstur.
Diger taraftan carterer, donatanin yukl serbest bmakasindan o6tird yikin
alicilarindan parasini alamaygoadan ve alicilarinin yiki zamaninda teslim

alamadiklarindan dolay!r hak iddia edebileceklenmdelaim acabileceklerinden)
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dolayl donatan ile andema yoluna gitmek zorunda kalgtir. Buna go0re carterer
donatana garanti mektubu yayinlamue yukin tahliye edilip alicilara serbest
birakilmasina muteakip navlunun ve donatanin gemisinaviun 6demesinin
yapllmamasi sebebiyle beklemesinden otiurisasiu“alikoyma” nin (detention)
tahliyeye muteakip gin igerisindezex cikar ise demorajla birlikte 0dengoe

taahhut etngtir.

Bu garanti mektubu alindiktan hemen sonra donatiamnn olmy ve gemi kaptanina
hazirlik mektubunun arzi icin talimat vewtii. Hazirlik mektubu verildikten hemen

sonra garterpartiye gore starya suresi saymaglarbatir.
Anlasmaya gore siurestarya 6demesi ile ilgili olagaile denmektedir;

‘LOAD PORT AND DISCHARGE PORT DEMMURAGE, IF ANY, BE
SETTLED/PAID WITHIN 10 BANKING DAYS UPON OWNERS SHRNEATION
BY FAX/EMAIL OF L/T CALCULATION WITH ALL SUPPORT CUMENTS.
CHARTS TO COMMENT OR CONFIRM OWNERS CALCULATIONHNWMT/
BANKING DAYS PAYMENT TO BE EFFECTED WITHIN 3 BDAMSER
CHARTERERS’ CONFIRMATION”

Buna goére donatanin tahliye bitiminde liman evraklagtz 6ninde bulundurarak
yapmsg oldugu “DETENTION” ve “DEMMURAGE” hesabina istinaden ¢arer 10
gun icerisinde 6deme yapmalidir. Carterer bu hesglabktan 7 gun igerisinde yanit

vermek zorundadir.

3.5 Yukleme Ve Tahliye

Gencon 94 carterpartide “ masraflar / riskler " ibiline gére aksi belirtimegse
tum yukleme ve tahliye de tim risk ve masraflaa&iya aittir. Buna kullanilacak
danec ve bdama materyali, yukin yiukleme esnasinda dizeltilrtegplama ya da

trimming), sayllmasi da dahildir.

Bu bdlum guiniimiize gore Gencon 94’ te 76’ ya gokedaha net belirtilngtir.
Oysaki Gencon 76 grasirtlarl (Gros Terms) bélumune goére:

“2 tonun Uzerinde ki yukler igin gemi vingleri kafilmaldir. Ayrica yuklemede

haplama armattr hesabinadif8]
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O tarihlerde limancifiin pek fazla gefimemg olmasi ve sahil vingleri yerine gemi
vinglerinin kullaniliyor olmasi nedeniyle carterplarin bu sekilde hazirlanng
olmasi gayet dgal kagilanmalidir. Ginimuze bakifginda ise gefimis limancilik
sayesinde liman vingleriyle ¢cok daha hizli ve gliveir sekilde yuk elleclemeleri

yapilabilmektedir.

Diger taraftan Gencon 76’ da gemi vinclerinin kullabilmesi ile ilgili getirilen 2
tonluk kisitlama 6zellikle ginimuiz “heavy lift” gderinin 800 tonluk kaldirma
kapasitesine sahip gemi vinclerine sahip gldhesaba katildinda oldukc¢a gereksiz
bir madde olarak goze ¢arpmaktadir.

Ek olarak Gencon 76’ da “ F.1.O. And Free Stowdmblumu bulunmaktadir.

“ Free in Free out And Stowed klozu, yuklemenin ve istifin kiraci (¢carterer),
bosaltmanin ise gonderilen sorumlglualtinda yapilagani belirtir. (TTK. m.1110)
Boyle bir tgimada bealtma sirasinda gan hasardan ggyan sorumlu tutulamaz.
Buna gore yuklemenin carterer, gemi tahliyesinengénderilenin hesabina ofglu

tastyanin ise bu esnada sorumigiumun olmadii belirtiimektedir.

Kloza gore istif edilmy yiki indirerek onu ambarlardan ¢ikarma gonderilen
hesabina tayan tarafindan deruhte edilir. Bununla birlikteebhir anlama
olmadikca, tatyanin bgaltma araclari ve altma kcilerini temin gérevi yoktur [9,
s.41, 44].

Gencon 94’ Un yukleme ve tahliye maddesinin ikibélimi ‘Kargo Ellegleme

Donanimi basligl altinda incelenir. Buna gore:

Sayet gemi donanimsiz gleve / veya donanimsiz olarak ganmamssa gemi
donanimlarinin ¢alir halde olmasi ve bunun kiraci tarafindan kullailmesine
izin veriyor olmaldir. Vinclerin ariza yapmasi dunundaysa zaman sayimi
yapllmaz. Gerekirse kiraci, vincleri kullanmasi ni¢cigemi personelinden
faydalanabilir. Vincleri kimi kullandiina bakilmaksizin kiraci ve stevedore ya da
onun hizmetlilerinin risk ve sorumlgjunda olacaktir. Vincin kullaniimasi sahil
iscileri tarafinda yapilacaksa da bu yine kiraci hbsg olacaktir. TUm operasyon

her sekilde kaptan kontroliinde olacakib].
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Free out klozunun partiler agisindan 6nemingrarek icin bunu 6rnek bir dava ile
aciklamak yerinde olacaktir ki bazi durumlarda Hozun da Otesine gecilerek
yapilan bglantida tahliye miktar1 carterpartide verilmeyeré&hliyenin liman
tahammullerine gore (CQD) yapilagala belirtilebilir. Bu durumda tayanin tahliye
limanini ¢ok iyi kontrol ederek limanda herhangi siksikligin olup olmadiini ve
limanin tahliye miktarlarini ganti yapiimadan 6ncegéenmesi gerekir ki carterer’

dan isteyecg navlun miktarini dgru hesaplayabilsin.

Ornek Dava 2

Yargitay Onbirinci Hukuk Dairesi
E. 1992/6092

K. 1992/11134

T.04.12.1992

Ozet:

- Allkonma (Detention) tazminatiyla ilgili ugmazlgin  ¢6zUmu
sozlemede yer alan Baltmayla ilgili klozun anlamlandirilmasina
baglidir; bu nedenle CQD (Customary Quick Despatclf), ([free out)
kisaltmalarinin anlaminin saptanmasi gerekir

[l- Analasmazlgin niteligi geresi sozlgmenin bir kisminin gevirisiyle
yetinilmemeli ve tamaminin gevirisi asliyla birkktlosyaya konmalidir

E.T. Uluslararasi Nakliye Ve Ticaret®./ Deniz Nakliyat Ticaret A.

Cemre 1

Taraflar arasindaki davadan dolayi Bglyo2. Asliye Ticaret Mahkemesince verilen
15.07.1992 tarih ve 420-298 sayili hikmin garali olarak temyizin tetkiki davali
vekili tarafindan istenmgi olmakla durgma icin tayin edilen 01.12.1992 gininde
davaci avukatlar O.S. ve A.B. ile davali avukatAGeldiler. Temyiz dilekgesinin
suresi icinde verild@i anlaildiktan ve hazir bulunan taraflar avukatlari dnueten
sonra vaktin darfindan 6tlrd din incelenerek karara BEnmasi durgmadan
sonraya birakilngti. Bu kere dosyadaki K#lar okunduktan sonrasin geres

konuwulup digunuldd.
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Davaci vekili, taraflar arasinda imzalanaginsa sozlemesi uyarincalskenderun
Limanr’ dan aldgl yukd Inchon (Kore) Limani’ na gétiren mivekkilindonatani
bulundgu M/V Cemre 1 gemisi kaptaninin staiee gergi gerekli ihbarlari
yaptiktan sonra 05.06.1991 gunt saat 13:30’ dalidamektubunu verdini, ancak
davalinin serbest iradesi ile tespit @ttbosaltma limaninda bgltma faaliyetinin
mutad bgaltma siresini 23 gun 3 saat, 30 dakikarak gerceklgirdigini davalinin
gemiyi mutad ve makul olmayagekilde bgaltma siresinin fevkinde bekleterek
mavekkilinin ~ zararina neden olgunu, alikkonma (detention, demmurage,
consumption) nedeniylegranilan zararin ihtara gegmen 6denmedini ileri surerek,
(173.575) ABD Dolarinin, bu talep kabul ediimgidiakdirde 6deme gunundeki kur
esas alinarak k@h gl olan (839.679.015) TL’ nin davalidan tahsiliniefa ve dava

etmistir.

Davali vekili cevabinda, §ama soOzlemesiyle yukleme limaninda serbest zaman
(laytime) esasinin benimsenip,satimada ise s6z¢enenin 19. ve 20. maddelerine
gore bgaltma siresinin CQD olarak kabul eddi, bu terimin bgaltma
limanindaki liman teamdillerine gore gadtmanin yapilaga anlamina gelgini, dava
dilekgcesinde belirtilen surenin hesabingkiln zaman cizelgesinin (Time Sheet)
mivekkiline gonderilmedini, zira davacinin boyle bir hesap yapngai, bunun
nedeninin ise geminin CQD esasina gore carter igdilteri surllerek davanin

reddini istemgtir.

Mahkemece, taraflar arasindaki gsazlgin ¢ozuminin (CQD)'nin ne anlama
geldiginin tespitine bal oldugu, bilirkisi raporunda da belirtilgi Gzere bu ibarenin
mutad adet hikminde hizli, cabuk génderme, acek sinlamini icergi, daha
dogru bir deyile bu anlamda kullanildi, bu ibarenin geminin varma limanina uta
ulasmaz derhal tahliyesinin Bamasi anlamini igergi, s6zlemenin hicbir yerinde
tahliye icin rihtimda beklenegeve bunun icinde tazminat 6édengc@ususunda bir
ibare bulunmamasinin da bu kabul(gddadgi, zira genel uygulamada carterer’ la
donatan arasinda fmitma igin mutabik kalinan bir zaman olmadakdirde carterer,
kosullarina uygun makul bir sirede gadtmayi temin edemegii takdirde donatanin
alikonmasindan (detention) gam zararlar karladigi, bilirkisi raporuna gére gunlik
(7.000) ABD Dolarindan davacinin isteyebilgcéazminatin (162.020,83) ABD
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Dolarin 6deme tarihindeki Turk Lirasi kdrginin davalidan tahsiline, fazlayaskin

istemin reddine karar veriltir.

Karari daval vekilleri temyiz etmi stir.

Davaci, 27.03.1991 tarihli sozhlee ile daval tarafindan pkanan donatani
bulundigu geminin tahliye limani olan Inchon Limani’ da 88n 3 saat 30 dakika
demirde bekledgiini ileri stirerek bu nedenle (173.575) ABD Dolanrdavalidan,
tahsilini istemg, davall ise; dier savunmalarinin yani sira sgoeyle bgaltma
suresi i¢cin (CQD) esasinin kabul eddidibu ibarenin bgaltma limanindaki liman
teamullerine gore Baltmanin yapilaga anlamina gelgini, dolayisiyla da bo
rihtim temin edilememesinde kusuru bulunmamasi mgltekendisinden tazminat

iIstenemeyegeni savunmytur.

Davacinin donatani bulungu geminin tahliye limani olan Inchon Limani'ndasbo
rihtim bulunmamasi nedeniyle tahliyeden ©nce lilelirt sire kadar demirde
bekledgi ihtilafsiz olup, davada da baihtim temin edilememesinde davalinin veya
eylemlerinden sorumlu bulungu kisi ve kurulglarin kusurlu bulundgu ileri

surdimi degildir.

Su halde uysmazlgin ¢cozumi sozkeme ek maddeler 19’ da yer alan (Kargo CQD
FO esasina gore ialtilacaktir) ibaresinin anlaminda, dahagdo bir deyile
sOzlamede bu ibarenin yer almasinin davacinin demirdelebe slresi igin

tazminat istemine engelstal edip etmedii noktasinda toplanmaktadir.

Her ne kadar mahkemece bu husustaki bgiirkicelemesi yaptiriingi ve bu rapora
dayanilarak yazilgekilde hikium tesisi cihetine gidilgiise de, dosya kapsamindan
bilirki silerce so6zlgmenin tamamiyla incelenmedli sadece ibraz edilen belirli
bolumleri incelenerek rapor hazirlapgdaniagiimaktadir. Mahkemece, sozfeenin
belirli bélumlerinin cizilmesi ve de ek kloz ve nueler ilave edilmesi nazara
alinarak 6ncelikle s6zgene orijinalinin tamaminin terciimesi, asli ile ité dosyaya
celp olunmak ve gereliinde deniz ticareti ile ilgili Uluslararasi kurgluve
odalardan CQD ibaresinin ne anlama ggldorularak cevaplari dosyaya konulmal
ve birisi uzakyol kaptani, gerleri ise deniz ticareti alaninda uzman olamnetim

dyelerinden olgturulacak yeni bir bilirkgi kurulundan rapor alinarak, sonucuna gore
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bir karar verilmelidir. Anilan hususlar nazara atledan eksik inceleme ile verilen

hikmun davali yararina bozulmasi gereiimi

Sonug: Yukarida agiklanan nedenlerle davali vekilie temyiz itirazlarinin kabull
ile hilkmun davali yararina BOZULMASINA, 250.00(lidurgma vekalet tcretinin
davacidan alinarak davaliya verilmesine, ogiggimyiz pain harcinin istgi halinde
temyiz edene iadesine, 04.12.1992 tarihinde ogjté karar verildi [6, s.431].

Gencon 94’ de Ucuncl bélimde “Stevedore Hasattantsuna dgnilmistir. Part
Il kloz 5(c)’ de 83 ve 88 satirlari arasinda bu tkga ilgili aciklama getirilmgir.
Buna gore:

Kaptan stevedore’ un gemiye vefidihasari ilk firsatta kiraclya ya da onun
acentesine ve stevedore’ a haber vermesi ve steedon yazili onayini almasi

kasuluyla; kiraci stevedore’ un gemiye vefdhasarlardan sorumlu tutulacaktjb].

Hasar, sefer bitiminden 6nce kiraci tarafindan wjieiek, gerekirse klas onayi da
alinacaktir. Bu arada ki tim masraflar ve zamannsakiraci hesabina olacaktir.

Geminin slrestaryaya girmesi durumunda cartereu lagilayacaktir.

Gencon 94’ (n ayni maddesinin “b” bendinde (klok)b61 ve 75. satirlar arasinda
kreyn arizalariyla ilgili zaman sayiminagi@ldigi halde; Gencon 76’ da bu kisim
muallakta birakilmgtir. Ozellikle 66 ile 69. satirlar arasinda kalasik tglyanin
yukleme ve tahliyeden sorumlu ofglu durumda tgtlyandan kaynaklanan kreyn
arizalarinda ki zaman sayimindan bahsetmektedmaBdre tgiyan boyle bir ariza

durumunda oranli olarak sorumlu olacaktir. Qing

4 kreyni olan bir geminin bir kreyni arizalanmse bu zamanin yizde ytuzunigde
yuzde 25’ ini durduracaktir. Ariza yapan kreynidumdusu ambarin yikleme ya da
tahliyesinin bitirilmg olmasi durumunda ise zaman sayimi yapilmayacdRx,.
S.79]

3.6 Starya

Her ikisinde de, hazirhk mektubunun gaba saatleri icerisinde vegigden sonra
verilmis olmasi zaman sayimini ertesi gunun sabahi sa@0 Qg de balatirken;
Ogleden 6nce verilgiolmasi zaman sayimini ayni gunigesinde bglatmaktadir.
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Gencon 76’ da glenden kastedilen 13:00 iken Gencon 94’ de 12:00: d
Gunumuzde bu madde genelde 08:00 / 14:00 olargitolir ve buna da “Gencon

2pm/8am ihbar klozu” denir.
Gencon 76’ da;

Geminin yikleme veya tahliyesine gmmadan ©Onceki beklemesinin zaman
sayimindan oldgu belirtiimektedir [8].

Gencon 94’ te de ayni durum daha agkilde soyle belirtiimektedir:

“Geminin limana veya liman gina varmasiyla yukleme/ famtma rihtimi musait
degil ise gemi, serbest pratikada olsun veya olmasimmgik slemleri yapilsin veya
yapilmasin hazirhk mektubunu gaha saatleri icerisinde verme yetkisine sahip olur.
Staryanin veya silrastarya sayimi kaptanin, gemigii her durumuyla birlikte
hazir oldgunu taahhit etmesi koluyla sanki rihtimdaymive yikleme/ baltmaya

hazirmy gibi baslar” [5].

Burada 0Ozellikle Gzerinde durulmasi gereken noktéaddn 94’ deki son cumledir ki

burada der ki:

“Staryanin veya slrastarya sayimi kaptanin, gemitgili her durumuyla birlikte
hazir oldgunu taahhit etmesi koluyla sanki rihtimdaymive yiukleme/ baltmaya
hazirmy gibi baglar”

Bu son duruma gore; geminin yukleme/ tahliyesinpryaya hazir olmagh ya da
yukleme/ tahliyesini yapmak icin yagtesl rihtimda gercekten buna hazir
olmadginin anlailmasi durumunda zaman sayimi o anda kesintiyarwe geminin
yuk operasyonuna hazir olglu andan itibaren yeniden saymayaléa Dolayisiyla
donatan onceki beklemelerini de starya suresindgdisacaktir. Bu durumu Gencon
94’ de kloz 6(c)’'de 117 ve 119. Satirlar arasinadknleden fark edebilmekteyiz. Bu
cumlenin silinmesi durumunda Gencon 76’ da @ldgibi zaman sayimi kesintiye
ugramayacak; geminin kabul edifliandan itibaren yeniden saymayaslagacaktir

ve eski hazirhk mektubu gecersiz sayilacaktir.
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Ornek 2

MV ATADURU gemisi 3 / 6 Nisan 2009 tarihli laycateiUkrayna’ nin Odessa
limanindan 26.400 metrik ton galvanizli rulo sackiginek Uzere sshex olarak
baglanms ve kaptan 05 Nisan 2009 Pazar guni saat 11:30deTliman oninde
demirleyerek hazirlik mektubunu ytkleme operasyonyerine getirmek Uzere

gemisinin hazir oldgunu bildirmitir.

Bu durumda hazirlik mektubu ills igint olan 06 Nisan 2009 Pazartesi 08:00'de
kabul edilerek zaman sayimi ayni gun saat 13:0@alamalidir. Ancak geminin 7
Nisan 2009 saat 16:00 LT de yatginda tarafsiz ambar sorveyori tarafindan
ambarlarinin islak oldiu gorilmig ve yuka yiklemek icin hazir olmagiraporuyla
tespit edilerek gemi reddedilgtir. Bunun (zerine kaptan geminin ambarlarini
kurutup tekrar hazirlayarak ertesi gun ikinci Bingey talep etnstir. Yapilan ikinci
ambar sorveyi sonucu 08 Nisan 2009’ da saat 15H@l& gemi carterer tarafindan
kabul edilebilmgtir. Bu durumda GENCON 76’ ya gore ilk verilen hdiki mektubu
gecersiz sayllmive kaptandan geminin hazir olarak kabul edil@8 Nisan 2009
15:40 LT itibariyle yeni bir hazirlik mektubu talegdilmistir. Carterpartiye gore
zaman sayimi 9 Nisan 2009 saat 08:00’den itibassmdgn bgatiimistir [7, Dosya
No 56/2009].0ysaki Gencon 94’ e gore #lanti yapilms ya da gagida ki madde
carterparti’ ye eklenmiolsa idi zaman sadece 7 Nisan 2009 saat 16:0008a&tisan
2009 saat 15:40’ a kadar kesintiygrayacakti ve donatanin kaybi sadece 23 saat 40
dakika olacakti.

“If, after inspection, the Vessel is found not te beady in all respects to
load/discharge time lost after the discovery thénadtil the Vessel is again ready to

load/discharge shall not count as laytimis].

Bazi durumlarda hazirlik mektubunun kabuli ve sayayni anda bgayabilir.

Carterer’ den donatana gelecek olan yareatalimatiyla birlikte geminin liman da
sirasini kaybederek daha fazla beklemesine sehebgrdeceginden bu durum
geminin  “Alikoyulmasi” (Detention) olarak addedigddir. Ozellikle yiik

evraklarinin zamaninda yukleme ya da tahliye limanyetsmemesi durumunda
geminin limana alinmak istenmesi ancak cartereogrudlan dgruya donatana
geminin yan@masina izin verilimemesi talimatinin vergdidurumlarda talimat

hazirlik mektubu verilmeden once verifmise hazirhk mektubunun verilmesiyle
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birlikte zaman sayimi B&tilir. Ancak cartererden direk olarak herhangitbiimatin
gelmemesi durumunda yuk evraklarinin hazir olmangasila yetimemesi durumu
allkoyma olarak addedilemez ki ygnsama talimati acenteden dahi gealroisun.
Bu durumda donatanin sadece carterpartidepaachk olan sirestaryaya hakki
olacaktir[11, The “World Navigator” March 11 and 13, 1991].

Durum her ne olursa olsun gerekiyan gerekse de gaanin carterparti sozjme

hikumlerine gore hareket etmemesi fevri davranaaf tegin cok &ir sonuclari

beraberinde getirebilir. FTayanin mukavele de belirtilen tarihlere riayet etnesi

sadece tayani yukdnu kagirmasindan dolay zarar ve sikansgkmakla kalmayip
tasitanin bu ge¢ kalmadan kaynaklanabilecek zarar iyanmi da kayilamak

zorunda birakabilecektir. Bazi durumlardainga sozlemesi “takip eden sefer”
seklinde ve tarih belirtiimeksizin yapilabilmektedk tasiyanin anlamaya aykiri

sekilde daha iyi navlunlu bir seferi araya koymasgalenms olsun.

Ornek Dava 3

Tem. Tic. D.
E.43/2366
K. 2196
24.10.1944

H. Kara/C. Turker

Ozet:
| — Geminin nezaman yuklemeye hazir tutufacamukavelede tayin edilmegsie
tasitanin bunu hakime tayin ettirmesi gerektir. Buesier hareket etmeyensttan,

kendisini carter mukavelesi ile flasaymakta hakl olamaz.

[I- Tasitan kendi yukinden 6nce gkasinin yukinin tanacaini bildigi ve buna
muvafakat etfii takdirde yikleme tarihinin tespitinde géir mukavelenin yerine

getirilecesi tarihin g6z dninde tutulmasi icap eder.
Davaci vekili, mivekkilinin dava olunanla akdeylg@dimukavele mucibince,

Mersin’de Kiz Kulesi ve Alata limanindan dokme hdk yiklenecek harnuplari

Burgaz ve Edirne’ye nakletmek lzere Adem Arslanimsi®ki motorunu biraderi
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Omer Kaptan ile Mersin’ e gondepglive 9 giin orada bekleglihalde dava olunan
mukavele hilafina mallarir§ark vapuruna tahmil etmive bu suretle motoru 9 gin
beklettikten sonra Boolarak donmge mecbur kalngioldugundan, beher ton igin 18
lira olarak tahakkuk eden navlundan muvekkilinirkiga alac& olan 3650 liranin

faiz ve vekalet uUcretinin tahsili ile alamgdicihetle davanin reddini ve naviun
ucretine mahsuben vegili400 lira ile teslim etfii 400 harar bedeli 1000 liranin

davacidan tahsilini kanikli olarak istemglerdir.

HUKUM: Tafsilatli ilamda yazih oldgu (izere davacinin harnuptan yiiklemek tizere
muayyen vakitte mahalline gitmedianlasiimasina mebni, navilun talebi hakkindaki
davanin reddine ve dava olunan afacadugu anlgilan 1300 liranin %5 faiz ve %5
vekalet Ucretiyle birlikte davacidan tahsiline veyadle iddianin reddine karar

verildigini natiktir.
Temyiz ve dumima isteyenHasan Kara vekili avukat Osman Refikgge.

TEMYiZ KARARI: Davalinin harar bedeline taalluk eden mukabil dadagettigi
sahitlerin sahadetleri ve vukuf ehli rapor ile stibut bulrue delillerin taktirinde bir
isabetsizlik bulunmamgioldugundan davacinin bu hususta taalluk eden temyazitir
yerinde dgilse de, hadisede seferin skengic ve muddeti ve motorun Mersin
limanina muvasalat edegetarih taraflar arasinda tayin ve tespit edilmgmi
oldugundan kiracKcarterer) mevkiinde bulunan davalinin Deniz Ticaret Kanununu
1131. maddesi hikmunce daha evvel hakime muracdatia ziyade gecikmesi caiz
olmayan yolculuk gununi tayin ettirmesi icap @tite bu suretle hareket etmeyen
davali kendisini s6zU gecen carter mukavelenamedogli saymamakta hakl
olamayacgl halde mahkemece bu cihetsdiiilmeksizin mutad olan middet vukuf
ehline tayin ettiriimek suretiyle ihtilafin halliteetine gidilmesi ve kiralanan motorun
dava mevzuuna mduteallik sefere slamazdan evvel davacinin malumat ve
muvavafakati altinda Zonguldak’ a giitive buradan algh kémir hamulesini
Fethiye’ ye getirdii tarihler liman idaresinden tahkik edilerek bundéoiay! gecen
middetin hukuki miktarinin tespiti gerekli iken lyalda muamele ifa edilmeyerek
vukuf ehlinin tahmin ve taktire dayanan bu husustalteaalasinin kabull ile ona
gore karar verilmesi yolsuz ve temyiz edenin teniyrazlari bu sebeplerden dolayi

varid bulunmy oldugundan temyiz olunan hikmun bu sebepten dolayr HlkaK U
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Muhakemeleri Kanununun 428. Maddesi @gg@mee bozulmasina .... 24/10/1944
tarihinde oy birlgiyle karar verildi [ 12, s.191 ]

Gencon 94’ de 76’ dan farkli olarak 115 ve 116wrkatian anlailacas Uzere;

Bekleme bolgesinden ya da demir mevkiinden yiUkleyaeda tahliye limanina
yangana kadar (yananaktan kastedilen tim halatlar sahilde ve volténgdiolacak)
gecen slre de zaman sayllmaz. Buna demir alma,pigemiye cikmasi da dahildir.
Ancak hazirhk mektubu sunulur ve carterpartiye wyglarak kabul edilir. Geminin
yer deistirmesi (shifting) ve manevra esnasinda zaman sayardurularak
yanatiktan sonra tekrar kiatilir [13, s.38].

Oysaki hatirlayaganiz tGzere Gencon 76’ da, geminin yikleme veyaiyakine
baslamadan dnceki beklemesinin zaman sayimindangaldhelirtiimekteydi [8]. Bu
durumda Gencon 94’ de belirtilgni olan zaman sayimini  durdurmaktan

bahsedilemez.

Diger dnemli farklihk ise Gencon 94 kloz 6(c) 109 &1. satirlar arasinda goze
carpmaktadir. Buna go6re limanin ggm oldygu durumlarda geminin hazirlik
mektubunu vaginda demir bdélgesi, pilot noktasi ve/veya yanadan dnce verme
hakkina sahiptir. Bu durumda donatana hazirlik ofaktu bekletmeden verebilme

imkani sglanmstir.

3.7 SURASTARYA (DEMORA))

Her iki carterpartide de carterer tarafindan yllderaya begaltma limaninda her bir
gln veya gunin bir kisminin pro ratasi icin 6deBiirastarya gecen her gunin
uzerine dger ve 94’ de donatanin faturasinin alinmasi Uzerguenecg
belirtiimektedir. Yikleme ve tahliye sureleri birlmden bgmsiz olarak yapilan
baglantilarda yikleme limani ve tahliye limani siregddarl ayri ayri ¢ikarilir. Bu
sebepten yukleme bitiminde tahliye beklenmeksigger varsa, donatan yukleme

limani surestaryasini hesaplayarak faturasini rgairte gonderebilir.
Surestaryanin yukarida anlatilansbarda 6denmemesi Uzerine Gencon 94’ e gore:

Donatan carterere bu yaghgin dizeltiimesi icin yazil uyariyla 96 saat muhlet

verir. Eger slrastarya bu sirenin sonunda da 0denmpsenve ger gemi yukleme
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limaninda ise donatan carter partiyi istgdizaman iptal etmek ve bu durumdan
dolay! wradigi zararin telafisini isteme hakkina sahip.

Gencon 76’ ya gore:

Gemi demoraji yikleme ve tahliye limani birlikteoyaak tizere 10 gun igerisinde
0denmelidif8].

Gunumuzde deniz ticaretinin gghesi ve gemi gunluk kazanclarinin yikselmesi
sebebiyle markette gemiler arasinda daha iyi navluiikleri kapma yasi
baslamistir. Bu yarg da gemilerin iyi naviunla @gadiklarn yuklerini kagirmamalari,
dogal olarak, zamaninda yukleme limaninda olabilmekerbglhdir. Bu bilgiler
Isiginda tahliyesine muteakip birakin 10 gin beklemdginatanin yapmioldugu
hesaba cartererin vergteyanit icin 96 saat bekleme siresi dahi 6zelliklaun

surestaryalar da donatani mali yénden zor durunma&ddilir.

Deniz ticareti hukukunda navlun sogieelerinde belki de en ¢ok sorunun ve yg@nli
anlagiimanin ygandg kisim yiukleme zamani ve zaman sayimidir. Hepaktide de
zaman sayiminda 6nemli olan hazirhk mektubununukalve zaman sayiminin
baslamasidir (bkz 3.6 Starya). Hazirlik mektubunun tdbve zaman sayimi ile
micbir bir takim sebeplerle (bkz Ornek 1) zamanireayn bolinmesi durumlari
haricinde kimi durum da “Alikoyma” (Detentionkletiimek istenebilir. Hukuki
olarak farkli olsa da hafta sonu ve tatiller deibdadilmek sartiyla sirestarya gibi
hesaplanir.

3.8 HACIZ KLOZU

Her iki carterpartide de;

“Donatan, yukin, yuk ile ilgili 6denebilecek timt adavlunlarin, naviunun, 6lu
navlunun, surestaryanin, zarar talep etme hakkuaraynisini geri alma masraflari
da dahil olmak UGzere bu carterparti altinda ki timiktarlar Gzerinde haciz hakkina
sahiptir” [5][8] .

Ancak Gencon 76’ da ek olarak;

“Donatan alikoymadan kaynaklanan (detention) aldaakicin de yukin Gzerinde

haciz hakkina sahiptir| 8 ].
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3.9IPTAL KLOZU

Her iki carterpartide de; gemi, rihtimda olsun gaotinasin belirlenen iptal tarihinde
yuklemeye hazir d@l ise, carterer carterpartiyi iptal etme hakkimigaolur. Ancak
Gencon 94’ de ek olaralgagidaki madde eklenrtir:

Eger donatan, elinden gelenin en iyisini yapnolmasina kagin, geminin iptal
gununde hazir olamayagami gorebiliyorsa gecikmeden carterere geminin hazi
olabilecesi tarihi bildirmeli ve carterere carterpartiyi iptami edecgini yoksa yeni

bir iptal gininde anlgmaya mi varacani sormalidir.[ 5 ].

Bdyle bir secenek donatanin bildirisi alindiktanniso 48 saat icinde carterer
tarafindan bildirilmelidir. Eer carterer iptal secegiei kullanmazsa bu carterparti,
yeni iptal gind donatanin bildirisindeki yeni hanima guninden sonraki 7. gun

olarak kabul edilerek ggstirilmis sayilir.

Bu secenek sadece bir kez uygulanir ve geminindaira gecikmesi durumunda

carterer bu carterpartiyi iptal etme hakkini kazani

Gencon 94’ e eklenen bu madde donatanin lehinedald®lim 3.7 de daha detayl
olarak aciklamy oldusum market keullari sebebiyle 48 saat donatan icin uzun bir
slre¢ olabilir. Ozellikle kisa seferler gdzoninendisinda carterer’ den yanit
gelmeden Once donatanin gemisi yukleme limaningmygaolabilir. Bu durumda
geminin iptal edilmesinin donatana zaman kaybi,ityataliyeti, varsa kanal gegi
Ucreti gibi ek maliyetler yikleyege de unutulmamalidir. Bdyle bir durumla
karsilasmak istemeyen donatan carterpartising@g@aki desisikli gi sart kasarak 48
saati enazindan 24 saate cekebilir:

“INCASE VSL IS DELAYING AND SEEMS TO BE MISSING KERICELLING
DATE OWNERS TO IMMEDIATELY NOTIFY CHRTS OF THE DELAND
REQUEST AND EXTENTION ON THE CANCELLING DATE. CHARHRS
UPON RECEIVING OWNERS WRITTEN REQUEST FOR AN EXOBNDN
THE CANCELLING DATE ARE TO ADVISE OWNERS WITHINHBURS OF
RECEIVING OWNERS REQUEST IF THEY CHOOSE TO MAINDORN
CANCEL THE VESSEL”
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Gencon 76’ da ise carterer, donatanin uzatma tee@eminin yikleme limanina
varmadan 24 saat 6ncesine kadar yanit vermelithette bu durum donatan adina

cok daha ciddi sikintilara sebep olabilir.

3.10 KONISMENTO

Gencon 76’ da kayimentoya gore navlun miktar ile daha 6nce cartirpde

kararlagtiriimis navlun miktari arasinda fark var ise bu farkirsipen kaptana
ddenmesi hususu Uzerine 06zellikle vurgu yapilimakta® dénemde bankacilik
sisteminin yeterince gglnems olmasi ve navlun édemeleriningogen yikleme ya

da tahliye limaninda yapiliyor olmasindan dolayejalgzal kagilanmalidir.
Oysaki gencon 94’ de gehis bankacilik sistemi de gbz 6niine alinarak:

“Kongsimento kaptan tarafindan ya da donatanin yazili yona almak sartiyla
donatan acentesi tarafindan, bu carterpartiye hikuermeksizin “congenbill
1994” korsimento formunda imzalanip sunulacak ve bir kopydesicarterer a
verilecektir. Carterer, donatani ke@imentonun imzalanmasindan gibilecek her
turlt sorumluluk ve sonuclara gh olarak donatanin bu carterparti altinda kabul
ettiklerinin dsindaki kogimentonun maddeleri ya da i¢cgmden daha mgkkatli
sorumluluklar veya zarara yol acabilecek sorumlildmk karsisinda tazmin
edecektir'[ 5]

denmektedir.

Goruldigti Gzere Gencon 94' de kgmento formu Uzerinde durulmuve

carterpartiye atifta bulunulngtwr.

Ornek Dava 4

Yargitay Onbirinci Hukuk Dairesi
E. 1982/2838

K. 1982/3274

T.6.7.1982
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Konsimento Kayitlari

Ozet: Davacsirketin davall jletmeye cekfi telekste naviun konusunda kesin bir
anlamaya variimady “takribi” kelimesi kullaniimak suretiyle fiyat saldugu ve
daha sonra davalinin dizenigdkonsimentonun bir ndshasinin davaciya teslim
edildigi ve orada navlun (cretinin Im(metre kiip) Uzerinden alinagayazili
bulundguna gore kogimentonun akdi ikkiyi dizenleyen bir delil niteginde
oldugunun kabull gerekir.

(TTK. M.1110)

Taraflar arasindaki davadan doldstanbul Mahkemesi'nce verilen 31.03.1982 tarih
ve 281/2940 sayili hikmun temyizen tetkiki davaaukati tarafindan istengive
temyiz dilekgesinin suresi icinde verifdianlassilmis olmakla dosyadaki Katlar

okundu gergi konwularak digunaldi:

Davaci vekili, davali ile teleks vyolu ile akdediledeniz yolu ile tama
mukavelesinde tama Ucretinin (ton) tizerinden hesaplanmasi gerekitkacim (i)
Uzerinden yapilan hesaplama sonucu fazla navluakkaik ettirdgi gibi bu nedenle
mivekkilinden fazladan gumrik, belediye, rihtim. wergisi tahsil edildiini, bu
sebeple muvekkilinin gradgl zarar miktarinin (1.645.777) lira olgunu ileri

surerek bu miktarin davalidan tahsilini talep veadatmitir.

Davali vekili, teleks ile ankma iddiasini kabul etmemi kesin anlgmanin,
davacinin Bremen acentesing\aamasi Uzerine yapilgini ve kogimentoya hacim

esas! Uzerinden rgrethat verildgini savunarak davanin reddini istegm.

Mahkemece, teleksle takribi fiyat sorulmasinin ailggma nitelginde olmadgl,
yukleme sirasinda hacim esasi nazara alinarakdy@apa gore tamanin da hacim
Uzerinden yapilgn gorisiyle davanin reddine karar vegtm.

Karari, davaci vekili temyiz etstir.

Dosyadaki yazilara, kararin dayagddelillerle gerektirici sebeplere ve delillerin
takdirinde bir isabetsizlik bulunmamasina ve dagaketin davall gletmeye cekgi
18.10.1980 tarihli telekste navlun konusunda kesin anlgmaya varilmadi,
“takribi” kelimesi kullanilmak suretiyle fiyat soldugu ve ahiren davalinin
dizenledii konsimentonun bir nishasinin davaciya teslim egilge orada naviun

licretinin n? Gizerinden alinaganin yazili bulunmasina ve kaldi ki taraflar aradsin

35



bir navlun sozlgmesi bulunmagy cihetle TTK. nin 1110. maddesine gore
konsimentonun akdi ikkiyi dizenleyen bir delil nitefinde old@gunun kabuli
gerekmesine ve ayrica davaci taraf hicbir kaydirabt dermeyan etmeksizin
konsimentoya dayanilarak hesap edilen navlun bedelamn tolarak 6dergi

bulunmasina gore davaci vekilinin butiin temyiatlari yerinde daldir.

Sonu¢: Yukarida aciklanan nedenlerden dolayr dawvakilinin bitin temyiz
itirazlarinin reddi ile usul ve kanuna uygun bulanaikmin onanmasina, (...)
06.07.1982 tarihinde oybigiyle karar verildi [6, 5.182].

3.11iKI TARAFIN KUSURU ILE CATI SMA KLOZU (BOTH-TO-BLAME
COLLISION)

Bu kloz sadece Gencon 94’ de yer almaktadir. Buima:g

“E ger gemi d¢er geminin hatasi sonucu ve kaptanin, gemiciniayldz kaptanin ya
da donatanin adamlarinin sefer sirasinda ya da ggometimindeki herhangi bir
hareket, hata veya ihmallerinden dolay! gataya girmj ise tginan yukin sahibi
digerlerine ya da dier gemiye ya da donatanina kargelebilecek zarar veya
sorumluluktan dolay! donatani tazmin edecektir,|&dyir zarar veya sorumluluk,
bahsedilen yukin sahibinin zararini, hasarini yaddgerleri ya da déer gemi ya da
donataninin bahsedilen yiuk sahibine 6deyebdiega da ddediklerini ve tamayi
yapan gemi ya da donatani tarafindagetieri ya da déer gemi ya da donatanina
kars1 0dedgi tazminatlari igerir” [5].

Gencon 94’ de aclk bir ifade kullanilarak ves8hislarin nispi oranda sebep gidu
hasarlarla ilgili carterer’ e sorumluluk yikleyerd&natanin lehine bir madde olarak
karsimiza ¢ikmaktadir. Bu durumda carteregeti geminin zararina da ortak olgnu
olacaktir. Ancak bu durumda dahi bu klozun dnemifaydasi o carterparti’ ye

uygulanacak yasa ve carterparti’ niggeti hikiimlerine gore gesebilmektedir.

Her iki tarafin kusuru ile ¢agtma klozundaingiliz, Aiman ve Tirk Hukukuna gore
catma halinde ytzde yuz bir gemi kusurlu ise buidengiikii bulunan tatan malina
gelen hasar bakimindan byit@ana muiracaati halinde “Teknik Kusur Def” i ile bu
talebi gecersiz kilinmakta, kar geminin kusuru olmamasi nedeni ile ona da

gidilememektedir. Mgterek kusurda ise Turk hukuku acisindan ancalgtengk
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kusur balikli TTK Madde 1218 e gore tayana gidildgi taktirde tgiyan kusur
oraninda sorumlu olmakta, TTK Madde 947/2 ve TTKdda 1062 ye gore
miracaat edil@i taktirde yine tailyan teknik kusur def' inden yararlanmakta ve

tasitan talepte bulunamamaktadir [14].

Anlagilacasl Uzere, catmada ngierek kusur olmasi durumundagitanin yikine
gelen hasar ile ilgili talebi yukinin bulungiugemiden yapilamamakta olup; ancak
kusuru nispetin de kar gemiden yapilabilmektedir. 1910 Briksel Catma
Konvansiyonu 4. Maddesi’ ne gorsitan zararini ancak kargemiden onun kusuru
oraninda talep etmekte ve kamgemide Odegi tazminati dger gemiden talep
edememektedir. [15]

Bu konvansiyona taraf olmayan USA Hukukuna goére bsekonvansiyona taraf
olmamalari nedeni ile mgterek kusurlu bir catmada her iki gemidesipen yuzde

elli kusurlu sayllmakta tatan zararinin tamamini ancak §agemiden talep etmekte,
karsi gemide oOdegi tazminatin yarisini der gemiden talep edebilmektedir. Bu

durumda taiyan zor durumda kalabilmektedir.

3.12 MUSTEREK AVARYA VE NEW JASON KLOZU

Gencon 76’ da Mgierek Avarya (General Avarage) olarak gecen bu Kancon
94’ de Misterek Avarya ve New Jason Kloz’ u olarak yer almadkt Gencon 76’ ya
gore; genel avarya York-Antwerp 1974 kurallarinaeggdzimlenecektir ki kayip
donatan adina ¢aéinlarin hatalarindan kaynaklargoisun. Gencon 94’ de bu;

“York Antwerp 1994 kurallarina ve herhangi sonradajapilan dgisiklilere
dayanarak karararlgtiriimadikca Londra’ da ayarlanacaktir. Yik sahilyni
miktar, donatanin adamlarinin hatasi veya ihmalinsou 6denecek olsa bile

musterek masraflarda yike @én payini 6deyecektif5s].

Buraya kadar tek farklilik York Antwerp 76 ve 94r&llarindan gelen farkhliktir ki
94" de bu kurallar herhangi sonradan yapilan gigklilere dayanarak

karararlatirilmams olsun.

Eger misterek avarya Gencon 94’ e gére Amerika BikeDevletlerinin hukuk ve

tahammullerine gore uygulanacaksa buna New Jasmrukddi verilir.
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Bu klozda kisaca seferin amasindan 6nce veya sonra herhangi bir kaza, lyasar
da tehlike durumunda vyukleyici, alici ya dasitan yukin sahibi, yapilan

fedakarliklarin tazmini icin armatdre katkida budaaktir denmektedir.

“Seferin bglamasindan 6nce veya sonra ihmal sonucu veyal #eza, tehlike,
hasar veya koétu bir hadise durumunda veya sonuculmi@tan kanunen, soziae
yada baka bir sekilden dolayr sorumlu dgédir, yikletici, alici yada yuk sahibi
misterek avaryadan kaynaklanan zarar, masraflar veg@dakarliklara katilacak ve
yik ile ilgili kurtarma masraflari veya ger harcamalari 6deyecektir.gér kurtarma
gemisi Donatana aitse veya donatan tarafindan ybyatsa kurtarma masraflari
sanki kurtarma gemisi yabanci birisine aifmgibi tam olarak 6denecektir.
Donatanin veya acentesinin yikle ilgili kurtarmaaealiger masraflari kagilayacak
tahmini katki miktar1 ger gerekirse teslimden once yuik, yikleyici, aleyavylk

sahibi tarafindan donatana teslim edilecektjB]

3.13 VERGILER VE RESIMLER

Gencon 76’ da gecen teminat (indemnity) bolumu kaddak Gencon 94’ de
vergiler ve resimler bolimu yer alghr ki 76’ da teminat navliun miktarinsamnaz

denmektedir.
Gencon 94’ e gore;

Gemi lzerindeki :Donatan hesaplangh sekilde gemi Gzerine gén butin vergi,

risum ve resimleri ddeyecektir

Yuk Uzerindeki : Carterer hesaplangi sekilde yuk Uzerine gén butin vergi,

risum ve resimleri ddeyecektir

Navlun Uzerindeki :Carterpartide belirlenngi olan ve aksi belirtilemedikge naviun
Uzerindeki vergiler carterer tarafindan édenecel&if.

3.14 ACENTA

Her iki carterpartide de aksi belirtiimegae her tirli durumda donatan kendi

acentesini hem yikleme hem dedltma limaninda kendisi atayacaktir.
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3.15 BROKERLIK

Her iki carterpartide de navlun, 6l0 navlun ve deapdzerinden kazanilan brokerlik
Ucreti anlaillan ve carterpartide belirtilen oran Uzerindenkiere ddenir. Tgamanin
gerceklgtirilememesi durumunda tahmini navliunun 1/3 oramerinden brokerlik
komisyonu sorumlu taraf tarafindan ileride yagaaaasraflar ve c¢ajmalari icin
broker tarafina tazmin edilir. Birden ¢ok sefer wlaunda tazminat miktari taraflar

arasinda karlikli anlasilir [5] [8].

3.16 GENEL GREV KLOZU
Her iki durumda da;

(@) Gemi son limanindan hareket etmeye hazir gdda ya da yukleme
limani yada limanlarina olan seferin her hangi baninda ya da
varigindan sonra ger yiklemeyi engelleyen yada etkileyen bir gredga
lock-out varsa kaptan ya da donatan cartererdanegeslreyi astarya
zamanindan saylimasinin bildiriimesini isteyebiBdyle bir bildirgeden
sonra carterer yazil olarak (mail, teleks ya dégtaf yolu ile) 24 saat
icinde bir bildirge yayinlamaz ise donatan bu capeatiyi iptal etme
hakkina sahiptir. ger yukin bir kismi coktan yiklerpnise donatan ayni
sekilde hareket edecektir, (navlun yuklenen miktaarinden 6denecektir)
ve geri kalan bg tonaji kendi hesabina klea bir yuk ile tamamlama
hakkina sahiptif5] [8].

(b) Geminin bgaltma limanina veya agina gelmesinden sonra veya
gelmesiyle bgltmayi engelleyecek ya da etkileyecek bir greday#éock-

out varsa ve 48 saat icerisinde ¢6zulmdga$¢8]

Carterparti 94’ e gbére aterer’ tarafindan; 76’ ya gore ise; “Bcl”
tarafindan gemiyi grev ya da lock-outun bitimined&a bgaltma
suresinin bitiminden itibaren yari sirastarya vezkrve grev ya da lock-
out’'un bitimiyle bgaltmanin tamamlanmasina kadar gecen sire icinde
tam slrastarya vererek paitma limaninda tutma hakkina ya da gemiyi
grev ya da lock-out’ dan etkilenmeyecek ve guvanlyekilde bgaltma
yapabilecek bgka bir limana gonderme hakkina sahiptir. Boyle bir
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gbnderme slemi kaptan veya donatan grev ya da lock-out hihaiini
yaptiktan sonra 48 saat icersinde gercghtdgmelidir. Oyle bir limanda
yukin teslimi sirasinda bu carter partinin ve kamentonun butin
kasullar kabul edilecektir ve yeni liman 100 milfraadikca gemi sanki
asil bgaltma limanindayngi gibi kararlastirilan navlunu alir, ger
mesafe 100 mili gegerse navlun uygun oranda drtt(5] [8].

(c) Yukarida bahsedilen zorunluluklar hari¢ yiklemebagaltmay etkileyen
ya da engelleyen herhangi bir grev ya da lock-aut’ sonuclarindan

dolayi ne carterer ne de donatan sorumlu olacqi&j[8].

Goruldigu gibi bu klozda tek fark Gencon 76’ da grev yalaleavt (lock-out)'da
gecen siureden dolayr verilen dispecin ve tahliygagsda gecen slreye istinaden
clkacak surestaryanin kiraci yerine alicinin (ne=®i 6demesi gerelgidir. Bu
durum aslinda carterer ile donatan arasinda yapdatemenin dg@asina aykiri bir

durumdur.

Ayrica her iki carterparti icinde donatanin grek#et durumunda, sanki grev ya da
lokavt yokmu gibi, carterer’ a yeni yukleme ya da tahliye oeaimii sormalidir. Aksi
taktirde zaman sayimi yapilmayacaktir. Bu gibi dolarda carterer’ dan gelecek
olan yanit “grev ya da lokavt yoktur” olursa grekévt olsa dahi zaman sayimi
normal durumda oldiu gibi sayacaktir. Aksi durumda, yani grev/lokavtugu
halde donatan bunu carterer’ a sormadan limandan Bpat etme yoluna giderse
zaman yine de saymayacaktir. Bu sebeple donatameklgdeklarasyonu yapmasi
¢cok dnemlidir [10, s.49].

3.17 SAVAS RISKi

Gencon 76 Voywar 1950’ ye gére hazirlghdnalde Gencon 94 Voywar 1983’ e
gore hazirlanmtir. Gergcekte Voywar 1993 ve 2004’ de revizyorgaamstir ancak
orijinal Gencon 94 carterpartide hala Voywar 1988dniimaktadif13].

- Voywar 1950’ de yapilmamiolan donatan tanimi Voywar 1983’ déyle
yapiimstir:

“Donatan” gemi sahibini, barebot charterer’ i, disment owner’ 1, yoneticileri ve

geminin ve kaptanin yonetimiyle ilgili sorumlu oldm operatorleri icerecektif5]
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- Voywar 1983’ de sawvariski tanimi geniletilerek 1950’ deki gibi sadece
anons edilmi olan kiatma, sawaya da savatehdidi, korsanlk, dimanlik,

askeri operasyonlar, i¢ sawee devrimi icermeyecektir.
Ayrica:

“Gercek ya da rapor edilmi mayinlanmy bolgeler, dgmanca ya da kot niyetli
hareketler, tim gemileri ya da belirli bayrak ya danatanlara ya da belirli yuk ya
da mirettebata yapilan abluka ve/veyadima, kaptanin ve/ veya donatanin makul
olarak gemiye, yukine, murettebatina ya da gemuenan dger bir kisiye kagi
tehlikeli ya da ihtimalini dgerlendirdigi herhangi bir kji, kitle terorist ya da politik
grup ya da herhangi bir bolgenin hikiimetinin engakésini de icerecektir[5]

- Voywar 1950’ ye gore:

“Geminin yuklemeye h#égamasindan 6nce herhangi bir zamanda, kaptanineya/v
donatanin makul 6l¢tideki gerlendirmesi sonucu gama s6zlgmesi veya bir kismi
etkilenecgi veya gemiyi, yuki, murettebatl veya gemidekk&®air kisinin sava
riskine maruz kalaga gorunuyorsa, donatan, bustana sOzlgmesini carterer’ a
yazili olarak mektup ya da telgrafla bildirerelgt@ma s6zlgmesini iptal edebilir’[8]

Oysaki Voywar 1983’ de;

Donatan yukaridaki gibi bir durumla kdestiginda carterer’ e tama sdzlemesini

veya tehlikeli olan kismini iptal egine dair bir bildirge verebilir. Donatan ilk 6nce
cartererdan bolge icerisinde guvenli bir liman thelesini isteyecek ve sadece
carterer bu istek kendisine glgktan 48 saat icerisinde givenli limani belirtmezs

tasima sozlemesini iptal edebilecektir.

Voywar 1983’ de yapilan bu dsiklik ile yukinu tagitmak isteyen carterer’ e bir
ctkis yolu sunulmugtur. Aksi taktirde tailyan, yikini zamaninda yuklemek isteyen

carterer’ den sadece bu opsiyon icin ek navlunmisteakkina sahip olabilecektir.
- Voywar 1950’ ye gore:

“Kaptanin deerlendirmesi icerisinde ylke veya yikin bir kisminalrettebata
yada gemideki herhangi klea biri ya da birilerini sava riskine maruz

kalabilecgini yuklemeye bdamadan sonra veya baltma tamamlanmadan once
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seferin herhangi bir yerinde goriyorsa maceraydaaagl herhangi bir sefer igin

yuklemeye devam etme, herhangi bir liman yada biglgekoryimento imzalama ya
da herhangi bir sefere veya bir kismina gitme ydedaam etme herhangi bir limana
veya bdlgeye gitme yada kalma zorunguiuyoktur. Kaptan yudkina ydkleme
limaninda tahliye edebilege gibi; donatanin yararina bir sonraki yukini dezyo
onunde bulundurarak uygun ve guvenli goggcbaska bir limana da tahliye

edebilir. Her durumda donatan teslim edilen yuk tanikizerinden navlun almaya

hak kazanacaktir[8].
Oysaki 1983’ e gore;

“Kaptanin ve/ veya donatanimakul dgerlendirmesi icersinde gemiye, yiuke veya
yukin bir kismina, mirettebata yada gemideki heghéaska biri ya da birilerini
savg riskine maruz kalabilegeni yiklemeye bgamadan sonra veya baltma
tamamlanmadan dnce seferin herhangi bir yerindaigorsa herhangi bir sefer igin
yiuklemeye devam etme, herhangi bir liman ya daebi@gig kogimento imzalama ya
da herhangi bir sefere veya bir kismina gitme ydésam etme ya daerhangi
suyolu veya kanaldan ge¢cmga da herhangi bir limana veya bdlgeye gitme yada
kalma zorunlulgu yoktur.Eger boyle bir durum goéruliyorsa donatan carterer’ da
bildiri yolu ile yikin veya bir kisminin givenli bbisekilde bgaltilabilecesi bir
liman belirtmesini isteyecektir, ger carterer bildiriyi aldiktan sonra 48 saat
icerisinde guvenli bir liman bildirmez ise donatayiiki yukleme limani da dabhil
olmak Uzere kendi opsiyonunda guvenli bir limandahiiye edecek ve fama
sOzlgmesi tamamlanny sayilacaktir.Boyle bir bgaltma icin donatan cartererdan
ekstra masraflar tahsil etme hakki kazanacak vgee bgsaltma limani yukleme
limanindan bgka bir liman olarak gerceklgirse orijinal bosaltma limaninda
tahliye yapilmg gibi navlun alma hakkini kazanacak veger ekstra mesafe 100
deniz milini asarsa ekstra navlun daha 6nce anldan navlun ylzdesinin aynisi
olacak ve ekstra mesafede normal mesafeygibi kabul edilecektir, donatan bu

tur masraflar ve navlun icin yuk Gzerinde haciz h&kna sahiptir.”

“Yukun yuklenmesine bglandiktan sonra seferin herhangi bir yerinde kaptam
ve/veya donatanin makul gerlendirmesine gbre gemi, yuki, mirettebati ya da
gemide bulunan dfer birisinin (kanal ve suyolu dahil olmak Uzere) slésmede

dogal ve olazan olarak kabul edilen rotanin bir yerinde sayaehlikesine maruz
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kalacag1 gorunlyorsa ve bgaltma limani igcin bgka bir uzun rota varsa donatan
carterera bu uzun rotanin seyredilegme dair bildirge verecektir. Bu gibi bir
durumda donatan ger ekstra mesafe 100 deniz milinsarsa ekstra naviun daha
once anlagilan ayni navlun yuzdesi Uzerinden alma hakkini kamcak ve ekstra

mesafede normal mesafeysgibi kabul edilecektir.”[5]

Goruldigu gibi burada da donatanin keyfi uygulamalariniiiningecilerek carterer’
e 48 saat icerisinde uygun bir tahliye limani bitdé hakki taninngtir. Bu acidan
Gencon 94’ de carterer’ e taninan inisiyatif oldakipemlidir. Buna karn talyana,

bu sapmadan ve liman ggikli ginden kaynaklanan ekstra masraflari carterer’ e ric
edebilme hakkini vererek bu konuda ¢ikabileceksamdaliklarin 6niine gecilrgtir.

Ayrica Voywar 1983’ de tayansu konularda da 6zgur olacaktir:

- Bayragini tasidigi tdlkenin ya da donatanin uymakta zorunlu gigdikanun
ulkesinin ya da gereklilik arz ettiren gir bagka bir tlke ya da emir ve
talimatlarini kabul ettirecek gict elinde bulundoritle veya gruplarin
ayrilma, varma, rota, konvoy halinde seyirggaimani, durma, varma yeri,
yukin bgaltiimasi, teslimi veya herhangi bieyle ilgili emir, talimat, tavsiye

ya da @utlerine uymakta,

- Sava riski sigortasi keullari altinda sigorta ettirmeye yetkisi olan

sigortacilarin emir, talimat ya da tavsiyelerinemgkta;

- Birlesmig milletler guvenlik konseyinin herhangi bir karaya da sarti,
Avrupa Birligi’ nin herhangi bir direktifi, uluslararasi kural tama yetkisi
olan baksa herhangi bir kitlenin efektif kararlake donatanlarinsart
kasuldugu uluslararasi kurallara ve kendi uygulamalarininmie ve

direktiflerine uymakta;

- Gemiyi istimlak ettirebilecek yada kacakc¢ilik yaiaasuclanmasina sebep

olacak herhangi bir ytkl herhangi bir limanda tafdietmekte;

- Gozaltina alinma, hapse girme ya da herhangi bzatedurum sebebi ile
mirettebat ya da bir kismi ya da glvertede bulurmka Kkisilerin

degistirilmesi icin herhangi bir limana girmekte;
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- YUk donatan tarafindan yuklenmgdiya da bgaltildiginda, bu klozun
herhangi birgsarti altinda, ileri ya da geri ya da zit bir yonadgagan veya
genel bir rotada kendi yararina yuk yutklemede ve tagka bir limana

tasimakta[5].
Donatan bu klozlara uyarak biey yapsa ya da yapmasa da deviasyon olarak kabul
edilmeyecek ve tama sdzlgmesi yerine getirilny olarak kabul edilecektir.
3.18 GENEL BUZ KLOzZU
Bu kloz yukleme ve tahliye limani olmak tzergekilde incelenmektedir.

Yukleme Limani: Gemi son limanindan ayrilmaya haddugunda ya da seferin
herhangi bir yerinde ya da geminin varmasiyla yavalanasindan sonra, ytkleme

esnasinda olmak tzere incelegwiup aralarinda ki tek fark;
Gencon 76’ da buz klozunun ilkbahar mevsiminde uygianmiyor olmasidir.

Tahliye Limani:ilgili klozun bu bolimiinde aralarinda ki tek farkibci paragraf da

bulunmaktadir.
Buna gore Gencon 94’ de;

“E ger gemi bealtma limanina buzlanma yuzinden galaniyorsacarterer gemiyi,
surestaryasini 6deyerek buzlanma tehlikesi gecemdarktutabilir ya da gemiyi
guvenli ve hemen girebilegieve yukini buzlanma nedeniyle gecikme olmaksizin
tahliye edebilec& bir limana gonderme hakkina sahiptir. Boyle bakhkaptan ya

da donatan varma limanina yl@anin imkansiz oldwnu bildirdikten sonra 48 saat

icerisinde kullaniimaldir[5]
denmektedir.

Gencon 76’ ya goOre bu paragraf ilkbahar sezonunda ygulanamayacak ve

surestarya carterer deil alici tarafindan 6denecektir denmektedir.
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3.19 HUKUK VE ARABULUCULUK

Bu kisim Gencon 76’ da ek madde olarak bulunmasant@mazliklarin ¢6zimu
icin Ingiliz Hukuk’ unu karet etmektedir. Gencon 94’ de ise “Hukuk Ve

Arabuluculuk” klozu altindagagidaki sekilde yer almaktadir:

(a) Bu carterparti/ngiliz Hukukuna gore yonetilecek ve yorumlanacakér
bu carterpartiden cikacak herhangi bir amhaazlik Arabuluculuk
Sozlemesi 1950 ve 1979 ya da yasaya uygugistdiklere ya da
uygulandgl zaman icersinde yeniden yasdlama uyarinca Londra’ daki
arabulucul@ga havale edilecektir. Taraflar tek bir arabulucu eiinde
anlagamadiklari zaman her bir taraf kendi arabulucuswetayacak ve
atanan arabulucular tGg¢unci bir arabulucu atayacakle Gcunin ya da
ikisinin alaca karar nihai hukim olacaktir. Taraflardan biri grinin
atadg1 arabulucunun atangina dair yazili bildirgeyi aldiktan 14 gin
icerisinde kendi arabulucusunu atayacalkee atayamazsa atanan tek
arabulucunun karari nihai hikim olacaktidnlasmazlikta taraflar
tarafindan iddia edilen toplam miktar carterpartiie belirtilen miktari
agmiyor ise arabuluculuk London Maritime ArbitrationAssociation

kicuk iddialar yonetmelgi uyarinca yonetilecektir.

Bu (a)sikkinda belirtilen son ciimle 94’ in 76’ dan farkortaya koyarak belli bir
miktarin altindaki ankmazliklar icin Londra mahkemelerinde daha kolaykvea
surede ¢ozume ufarilacak LMAA'’ yi isaret etmektedir.

(b) Bu carterparti United States Code ve United StaBeniz Hukuku
uyarinca yonetilecek ve yorumlanacak veere bu carterpartiden
herhangi bir anlamazlik dgarsa mesele New York' daki 3silge ki
bunlardan birer tanesi taraflarin atamioldusu 3. kside atanmglarin
tayin ettikleri ki olacak ve bunlarin veya bunlardan ikisinin vergce
karar nihai hukim olacak ve herhangi bir hikmin wggmasi
istendginde bu mahkeme karari ile yapilacak. Tutanaklaci&y of
Maritime  Arbitration Inc. Kurallart uyarinca yondgéicektir.
Anlasmazlikta taraflar tarafindan iddia edilen toplamktar carterparti’

de yazan miktari gniyor ise arabuluculuk Shortened Arbitration
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Procedure of The Society of Maritime Arbitratorsngtimelgi uyarinca
yoOnetilecektir.

Anlagsmazliklarin Birlgik Devletler Deniz Hukuku gepe ¢cozulmesi gerekiyorsa ki
carterpartide ilgili kutucukta belirtilrgi olmasi gereklidir. Daha acikekilde (d)
sikkinda belirtiimektedir.

(c) Bu carterparti’ nin dsinda gelfecek olan herhangi bir anfaazlik,
prosedirin uygulanabilmesi &du ile belirtilen arabuluculuk yerine

havale edilecektir. Belirtilen yerin hukuku bu gayarti’ yi yonetecektir.

(d) Eger carterpartinin birinci kismindaki ilgili bélimdeanlagmazliklarin
cobzlilecgi mahkemeler belirtiimemiise bu klozun (a)sikki kabul
edilecektir. (a), (b), ve (c) alternatiflerdir. Busimda anlgmaya varilan
sik belirtilir. Bu kisimda hicbirsey belirtiimedginde bu keul hikimstz
olacak fakat bu klozun ger koullari tim gictune sahip olacak ve

uygulamada kalacaktir.
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4. UYGULAMADA KAR SILA SILAB ILECEK PROBLEMLER VE COzZUM
ONERILERI

Gencon carterparti, sefer sGgteeler arasinda en ¢ok kullanilan carterparti tariida
Her ne kadar genelde Gencon 76 carterparti’ leenny Gencon 94 almiolsa da
donatanin bu carterpartiler arasindaki farklarn c¢gk bilmemesinden dolayi
suiistimale acik bazi maddeleri carterer’ in ketghine kullanmak istemesinden
dolayr zaman zaman carterer tarafindan talep elfilektedir. Bu bakimdan
aralarinda ki onemli farklhiliklara vakif olmak y&m ba&lanti sonrasi dormii
olmayan sorunlari engelleyecektir. Ote yandan hagaiterparti olursa olsun
gecmiten bugine gelinen gsimin anlgilmasi bakimindan da oldukca énemlidir.

Bu bakimdan gagidaki hususlara 6zellikle dikkat edilmesi gereklidi

- Geminin oOnceki seferi ya da seferlerigtamti yapilirken belirtiimelidir.

Gencon 76’ da bu kisim donatan lehine acik birakiim

- Navlun 0Odemesi Gencon 76’ ya gb6re yukin teslimingapilacai
belirtiimektedir. Serbest piyasa «dlari diinudldiginde carterer’ e bu
konuda giiveni de maalesef azaltmaktadir. Ozellildferansi alinmangi
carterer tarafindan offshore firmalar vasitasiylaonatan, suiistimal
edilebilmektedir. Dger taraftan girlasan denizcilik kurallar, sirekli artan
yakit fiyatlar ve liman Ucretleri sebebiyle donmatgemisini finans etmekte

zorlanabilecektir

- Gencon 76 kullanilacaksa yukleme ve tahliye maanafin kimin hesabina
oldugu cok acik belirtiimelidir. Aksi taktirde 2 ton Gzedeki yuklerde gemi
vincinin kullanilarak tahliye edilmesi istenebilire hatta gemisini vingli
olarak bglamis olan donatanin vinglerinin ariza yapmasi netiasin
olusacak bekleme ve ger masraflari carterer donatandan talep edebilir.

Ayrica haplama (trimming) masraflarini donatanskamak zorunda kalaga
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gibi; istiflemenin iyi yapilamamiolmasindan dolayi carterer ile davalik olma
(claim) riski de ortaya ¢ikabilecektir

Gencon 94’ da cok acigekilde hazirlik mektubu verildikten sonra herhangi
bir zamanda geminin yuklemeye hazir olngadianlgilirsa hazirhk
mektubunun gecerli sayilagaancak gemi yiklemeye hazir olana kadar
gecen zamanin kesintiygnayacgl belirtiimistir. Oysaki Gencon 76’ da bu
durum acikca belirtiimergi oldugundan yeni verilecek hazirlik mektubu
zaman sayimini yeniden diatarak ©Onceki zaman sayimini gecgersiz

kilacaktir.

Gencon 76 kullanilacaksastganin yararinasagidaki madde carterparti’ ye
eklenmelidir ki geminin carterer tarafindan yapilaérveyleri sonrasinda
kabul edilmeme riskine kg@r geminin o zamana kadar ki beklemeleri iptal

edilmems olsun

“If, after inspection, the Vessel is found not te lbeady in all respects to

load/discharge time lost after the discovery thénadtil the Vessel is again ready to

load/discharge shall not count as laytimis].

Sayet Gencon 76 kullanilacaksa, donatanin yararerec@ 94’ de 6(c) klozu
109-114 satirlari arasindaki pasaj carterpartiydergkelidir ki liman
sikisikligl durumunda donatan hazirlik mektubunu limanaswsa miteakip
limanin aciimasini beklemeden verebilsin. Ozellikanal gegileri olan

limanlarda bu tir sorunlarla kaliasilabilmektedir.

“If the loading/discharging berth is not availabta the Vessel's arrival at or off the

port of loading/discharging, the Vessel shall béitesad to give notice of readiness

within ordinary office hours on arrival there, whet in free pratique or not,

whether customs cleared or not. Laytime or timelemurrage shall then count as if

she were in berth and in all respects ready fodiag/discharging provided that the

master warrants that she is in fact ready in apects” [5].

Gencon 76’ ya gore yapilan @antilarda sirestaryasini yikleme ve tahliyesi
bitmeden 6nce talep edemez. Ozellikle yiikkleme limd@ uzun beklemeler
sebebiyle zamaninda alinamayan sirestarya dormtadurumda birakabilir.

Diger taraftan, tahliyesi bitmigemi donataninin sirestaryasini zamaninda ve

48



eksiksiz alabilmesi de ga zaman mumkin olmamaktadir. Oysa tahliyesi
henliz tamamlanmamgemi yukleme limani surestaryasini yuk tzerindeki
hakkini gerekce gostererek kolaylikla alabilecekonatanin hukuki olarak
haklari sakll olsa da; pratikte ve genelde ne donate de carterer uzun
soluklu ve yorucu bir stire¢ olan hukuki yola girnmedmcin anlama yoluna
gitmeyi secmektedirler

Gencon 76’ ya gore donatan, “alikoyma” (detentiahyrumunda ydkin
Uzerinde haciz hakkina sahipken 94’ de bdéyle bkkhgoktur. Dolayisiyla
carterer bu konuda dikkatli olmahdir

Gencon 76’ ya gore gemisini #layan donatan kancello ginini kacirirsa;
carterer iptal ya da yeni kancello gunu tayininmge/ikleme limaninin 24
saat yakinina gelene kadar bildirmeme hakkina sahijpnatanin bu klozu
kendi lehine yumgatarak, hatta mumkinse 3.9’ da tavsiye ediekilde

baglantisini yapmasi §ayani bu gibi durumlarda koruyacaktir

Gencon 76 da naviunun yizde 98’ inin yukleme linmala pginen
O0denecgi belirtiimekte olup gunimuizin global dinyasindatey@r in
oldugu kadar donatanin da aleyhine olabilecek bir duwmd

Gencon 76’ da bulunmayip Gencon 94’ e gymilan “iki tarafin kusuru ile
catma klozu” tawyanin teknik kusur deffini gadigindan taiyanin
(donatanin) yararina 6nemli bir maddedir. Her nelakaCongen Bill
konsimentolarda yaziyor olsa da farkl tip kgmento kullanilacaksa Gencon

76 carterpartiye konulmasistgani bu gibi durumlarda koruyacaktir

Buz klozu Gencon 76’ da ilkbaharda uygulanmaz. Bdyk riskin oldgu

durumlarda bu ciimle donatani zor durumda birakabili

Gencon 76 kullanilacaksa, ¢cok buylk olmayan nightdaki (bu meblgin
limiti carterpartide de belirtilebilir) anfanazliklarin ¢6zimu icin London
Maritime Arbitration Association (LMAA) kicuk iddiar yonetmelginin
kullaniimasartinin koyulmasi sorunun ¢éziume gtlalmasini kisa stire ve az

masrafla sglayacaktir.
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Tam bu bilgiler giginda, gerek Gencon 76 gerekse de Gencon 94 cattienpa
yapilirken donatan ya da carterer’ i koruyucu mattey ek maddeler her zaman
gozetilmelidir. Bu koruyucu ek maddelerin, yikeligéan bélgeye, limanlara,
zamana ve hatta geminin tipine gore dahiigkbilecgi unutulmamali ve tim bu
faktorler birlikte dgerlendirilmelidir. iyi bir degerlendirme ve lehe bir sozlae igin
carterparti klozlarinin ¢ok iyi biliniyor olmasi &amilmazdir.
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EK1

1.Shipbrokers RECOMMENDED

THE BALTIC AND INTERNATIONAL MARITIME CONFERENCE
UNIFORM GENERAL CHARTER(AS REVISED 1922 AND 1976)
INCLUDING "F.1.0." ALTERNATIVE, ETC.

(To be used for frades for which no approved form Is in force)
CODENAME"GENCON"

2.Place and date

, Inc., Tokyo

Adopted by

the Documentary Committiee of the General
Councll of British Shipping,London

and the Documentary Commiitee of the Japan

3.0wners/Place of businsess (Cl. 1) 4.Charterers/Place of business (CI. 1)
5.Vessel's name (Cl. 1) 6.GRT/NRT (CI. 1)
7.Deadweight cargo carrying capacity in tons(abt) {) 8.Present position (CI. 1)

9.Expected ready to load (abt) (CI. 1)

10.Loading port or place (Cl. 1) 11.Discharging port or place (Cl. 1)

12.Cargo (also state quantity and margin in Ownesion, if agreed; if full and complete cargo agreed state “part cargo”) (Cl. 1)

13.Freight rate (also state if payable on delivenemhtaken 14.Freight payment (state currency and method yihpat;also
quantity) (Cl. 1 beneficiary and bank account) (Cl.

15.Loading and discharging costs (state alternétiyer (b) of 16.Laytime (if separate laytime for load. and didsragreed, fill in a)
Cl. Baindicate if vessel is gearless and b). if total laytime for load.cadisch. fill in c) only) (CI. 6)

a)Laytime for loading

17.Shippers (state name and address) (Cl. 6) hyhayor discharging

c)Total laytime for loading and discharging

18.Demurrage rate(loading and discharging) (Cl. 7) 19.Cancelling date (ClI. 10)

20.Brokerage commission and to whom payable (Ql. 14

21.Additional clauses covering special provisiaghagreed.

It is mutually agreed that this Contract shall kefgrmed subject to the conditions contained is @harter which shall include
Part | as well as Part Il. In the event of a canfiif conditions, the provisions of Part | shakymil over those of Part Il to the

extent of such conflict.

Copyright, published by the Baltic
and Iinternational Maritime
Conference (BIMCO), Copenhagen

Signature (Owners) Signature (Charterers)
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1.1t is agreed between the party mentioned in Box 3 as Owners of the
steamer or motor-vessel named in Box 5, of the gross/nett Register
tons indicated in Box 6 and carrying about the number of tons of
deadweight cargo stated in Box 7, now in position as stated in Box 4
and expected ready to load under this Charter about the date indicated
in Box 9, and the party mentioned as Charterers in Box 4
that:
The said vessel shall proceed to the loading port or place stated
in Box 10 or so near there to as she may safely get and lie always
afloat, and there load a full and complete cargo (if shipment of deck
cargo agreed same to be at Charterers’ risk) as stated in Box12
(Charterers to provide all mats and/or wood for dunnage and any
separations required, the Owners allowing the use of any dunnage
wood on board if required) which the Charterers bind themselves to
ship and being so loaded the vessel shall proceed to the discharging
port or place stated in Box 11l as ordered on signing Bill of
Lading or so near thereto as she may safely get and lie always
afloat and there deliver the cargo on being paid freight on delivered
or intaken quantity as indicated in Box 13 at the rate stated in
Box 13.

N

Owners’ Responsibility Clause

Owners are to be responsible for loss of or damage to the goods
or for delay in delivery of the goods only in case the loss, damage
or delay has been caused by the improper or negligent stowage of
the goods(unless stowage performed by Shippers/Chareterers or their
stevedores or servants) or by personal want of due diligince on the
Part of the Owners or their Manager to make the vessel in all respects
seaworthy and to secure that she is properly manned, equipped and
supplied or by the personal act or default of the Owners or their
Manager.

And the Owners are responsible for no loss or damage or delay
arising from any other cause whatsoever, even from the neglect or

default of the Captain or crew or some other person employed by the

Owners on board or ashore for whose acts they would, but for this
clause, be responsible, or from unseaworthiness of the vessel on

loading or commencement of the voyage or at any time whatsoever.
Damage caused by contact with or leakage, smell or evaporation

from other goods or by the inflammable or explosive nature or in-
sufficient package of other goods not to be considered as caused

by improper or negligent stowage, even if in fact so caused.

w

.Deviation Clause

The vessel has liberty to call at any port or ports in any order, for
any purpose, to sail without pilots, to tow and/or assist vessels in
all situations, and also to deviate for the purpose of saving life and/
or property.

>

Payment of Freight

The freight to be paid in the manner prescribed in Box 14 in cash
without discount on delivery of the cargo at mean rate of exchange
ruling on day or days of payment, the receivers of the cargo being
bound to pay freight on account during delivery, if required by Cap-
tain or Owners.

Cash for vessel's ordinary disbursements at port of loading to be
advanced by Charterers if required at highest current rate of exchange
subject to two per cent. To cover insurance and other ex-
penses.

Loading/Discharging Costs

(a) Gross Terms

The cargo to be brought alongside in such a manner as to enable
vessel to take the goods with her own tackle. Chareterers to procure
and pay the necessary men on shore or on board the lighters to do
the work there, vessel only heaving the cargo on board.

If the loading takes place by elevator, cargo to be put free in vessel's
holds, Owners only paying trimming expenses.

Any pieces and/or packages of cargo over two tons weight, shall be
loaded,stowed and discharged by Charterers at their risk and expense.
The cargo to received by Merchants at their risk and expense
Alongside the vessel not beyond the reach of her tackle.

(b) F.i.o. and free stowed/trimmed

The cargo shall be brought into the holds, loaded, stowed and or trim-
med and taken from the holds and discharged by the Charterers or
their Agents, free of any risk, liability and expense whatsoever to the
Owners/

The Owners shall provide winches,motive power and winchmen from
the Crew if requested and permitted; if not, the Charterers shall
provide and pay for winchmen from shore and/or cranes, if any(This
provision shall not apply if vessel is gearless and stated as such in
Box 15).

*indicate alternative (a) or (b), as agreed, in Box 15.

* U1

*
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6.Laytime

*(a) Separate laytime for loading and discharging

The cargo shall be loaded within the number of running hours as
indicated in Box 16, weather permitting, Sundays and holidays ex-
cepted, unless used, in which event time actually used shall count.
The cargo shall be discharged within the number of running hours
As indicated in Box 16, weather permitting,Sundays and holidays ex-
cepted, unless used, in which event time actually used shall count.
*(b) Total laytime for loading and discharging

The cargo shall be loaded and discharged within the number of total
running hours as indicated in Box16, weather permitting, Sundays and
holidays excepted, unless used, in which event time actually used
shall count.

*(c) Commencement of laytime (loading and discharging)

Laytime for loading and discharging shall commence at 1 p.m. if
Notice of readiness is given before noon, and at 6 a.m. next working
day if notice given during office hours after noon. Notice at loading
port to be given to the Shippers named in Box 17.

Time actually used before commencement of laytime shall count.
Time lost in waiting for berth to count as loading or discharging
time, as the case may be.

*indicate alternative (a) or (b) as agreed, in Box 16.

7.Demurrage

Ten running days on demurrage at the rate stated in Box 18 per
day or pro rata for any part of a day, payable day by day, to be
allowed Merchants altogether at ports of loading and discharging.

8.Lien Clause
Owners shall have a lien on the cargo for freight, deadfreight
demurrage and damages for detention. Charterers shall remain re-
sponsible for dead-freight and demurrage (including damages for
detention), incurred at port of loading. Charterers shall also remain

responsible for freight and demurrage (including damages for deten-

tion) incurred at port of discharge, but only to such extentas the
Owners have been unable to obtain payment thereof by exercising
the lien on the cargo.

©

. Bills of Lading
The Captain to sign Bills of Lading atsuch rate of freightas
presented without prejudice to this Charterparty, but should the
freight by Bills of Lading amount to less than the total chartered
freight the difference to be paid to the Captain in cash on signing
Bills of Lading

10.Cancelling Clause

Should the vessel not be ready to load (whether in bert or not) on
or before the date indicated in Box 19, Charterers have the option
of cancelling this contract, such option to be declared, if demanded,
at least 48 hours before vessel's expected arrival at port of loading.
Should the vessel be delayed on account of average or otherwise,
Charterers to be informed as soon as possible, and if the vessel is
delayed for more than 10 days after the day she is stated to be
expected ready to load. Charterers have the option of cancelling this
contract, unless a cancelling date has been agreed upon.

11.General Average
General

default of the Owners’ servants (see clause 2).

12.Indemnity

Indemnity for non-performance of this Charterparty, proved damages,

not exceeding estimated amount of freight.

13.Agency
In every case the Owners shall appoint his own Broker or Agent both
at the port of loading and the port of discharge.

14.Brokerage
A brokerage commission at the rate stated in Box 20 on the freight
earned is due to the party mentioned in Box 20.

In case of non-execution at least 1/3 of the brokerage on the esti-

average to be settled according to York-Antwerp Rules
1974, Proprietors of cargo to pay the cargo’s share inthe general
expenses even if same have been necessitated through neglect or
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mated amount of freight and dead-freight to be paid by the Owners 145
to the Brokers as indemnity for the latter's expenses and work. In 146
case of more voyages the amount of indemnity tobe mutually agreed 147



15.GENERAL STRIKE CLAUSE
Neither Charterers nor Owners shall be responsible for the con-
sequences of any strikes or lock-outs preventing or delaying the
fulfilment of any obligations under this contract.
If there is a strike or lock-out affecting the loading of the cargo
orany part of it, when vessel is ready to proceed from her last port
or at any time during the voyage to the port or ports of loading or
after her arrival there, Captain or Owners may ask Charterers to
declare, that they agree to reckon the laydays as if there were no
strike or lock-out. Unless Charterers have given such declaration in
writing (by telegram, if necessary) within 24 hours, Owners shall
have the option of cancelling this contract. If part cargo has already
been loaded, Owners must proceed with same, (freight payable on
loaded quantity only) having liberty to complete with other cargo
on the way for their own account.
If there is a strike or lock-out affecting the discharge of the cargo
on or after vessel's arrival at or off port of discharge and same has
not been settled within 48 hours, Receivers shall have the option of
keeping vessel waiting until such strike or lock-out is at an end
against paying half demurrage after expiration of the time provided
for discharging, or of ordering the vessel to a safe port where she
can safely discharge without risk of being detained by strike or lock-
out. Such orders to be given within 48hours after Captain or Owners
have given notice to Charterers of the strike or lock-out affecting
the discharge. On delivery of the cargo at such port, all conditions
of this Charterparty and of the Bills of Lading shall aplly and vessel
shall receive the same freight as if she had discharged at the
original port of destination, except that if the disctance of the sub-
stituted port exceeds 100 nautical miles, the freight on the cargo
delivered at the substituted port to be increased in proportion.

16.War Risks (“Voymar 1950")

(1) In these clauses “War Risks” shall include any blockade or any
action which is announced as blockade by any Government or by any
belligerent or by any organized body, sabotage, piracy, and any actual
or threatened war, hostilities, warlike operations, civil war, civil com-
motion, or revolution.

(2) If at any time before the Vessel commences loading,it appears that
performance of the contract will subject the Vessel or her Master and
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crew or her cargo to war risks at any stage of the advanture, the Owners 186

shall be entitled by letter or telegram despatched to the Charterers, to
cancel this Charter.

(3) The Master shall not required to load cargo or to continue

loading or to proceed on or to sign Bill(s) of Lading for any adventure
on which or any port at which it appears that the Vessel, her Master
and crew or her cargo w ill be subjected to war risks. In the event of
the exercise by the Master of his right under this Clause after part or
full cargo has been loaded, the Master shall be at liberty either to
discharge such cargo at the loading port or to proceed therewith.
In the latter case the Vessel shall have liberty to carry other cargo
for Owners’ benefit and accordingly to proceed to and load or
discharge such other cargo at any other port or ports whatsoever,
backwards or forwards, although in a contrary direction to or out of or
beyond the ordinary route. In the event of the Master electing to
proceed with part cargo under this Clause freight shall in any case
be payable on the quantity delivered.

(4) If at the time the Master elects to proceed with part or full cargo
under Clause 3, or after the Vessel has left the loading port, or the
last of the loading ports, if more than one, it appears that further
performance of the contract will subject the Vessel, her Master and
crew or her cargo, to war risks, the cargo shall be discharged, or, if
the discharge has been commenced shall be completed, at any safe
port in vicinity of the port of dicharge as may be ordered by the
Charterers. If no such orders shall be received from the Charterers
within 48 hours after the Owners have despatched a request by
Telegram to the Charterers for the nomination of a substitute discharg-
ing port, the Owners shall be at liberty to discharge the cargo at
any safe port which they may, in their discretion, decide on and such
discharge shall be deemed to be due fulfilment of the contract of
affreightment. In the event of cargo being discharged at any such
other port, the Owners shall be entitled to freight as if the discharge
had been effected at the port or ports named in Bill(s) of Lading
or to which the Vessel may have been ordered pursuant thereto.

(5) (&) The Vessel shall have liberty to comply with any directions
or recommendations as to loading, departure, arrival, routes ports

of call, stoppages, destination, zones, waters, discharge, delivery or

in any other wise whatsoever (including any direction or recom-
mendation not to go to the port of destination or to delay proceeding
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thereto or to proceed to some other port) given by any Government or
by any belligerent or by any organized body engaged in civil war,
hostilities or warlike operations or by any person or body acting or

purporting to act as or with the authority of any Government or

belligerent or of any such organized body or by any committee or
person having under the terms of the war risks insurance on the
Vessel, the right to give any such directions or recommendations. If,
by reason of or in compliance with any such direction or recom-
mendation, anything is done or is not done, such shall not be deemed

a deviation.

(b) If, by reason of or in compliance with any such directions or re-
commendations, the Vessel does not proceed to the port or ports
named in the BIll(s) of Lading or to which she may have been
ordered pursuant thereto, the Vessel may proceed to any port as
directed or recommended or to any safe port which the Owners in
their discretion may decide on and there discharge the cargo. Such
discharge shall be deemed to be due fulfilment of the contract of
affreightment and the Owners shall be entitled to freight as if
discharge had been effected at the port or ports named in the Bill(s)
of Lading or to which the Vessel may have been ordered pursuant
thereto.

(6) All extra expenses (including insurance costs) involved in discharg-
ing cargo at the loading port or in reaching or discharging the cargo
at any port as provided in Clauses 4 and 5 (b) hereof shall be paid
by the Charterers and/or cargo owners, and the Owners shall have
a lien on the cargo for all moneys due under these Clauses.

17.GENERAL ICE CLAUSE
Port of loading

(a) In the event of the loading port being inaccessible by reason of
ice when vessel is ready to proceed from her last port or at any
time during the voyage or on vessel's arrival or in case frost sets in
after vessel's arrival, the Captain for fear of being frozen inis at
liberty to leave without cargo, and this Charter shall be null and
void.

(b) If during loading the Captain, for fear of vessel being frozen in,
deems it advisable to leave, he has liberty to do so with what cargo
he has on board and to proceed to any other port or ports with
option of completion cargo for Owners’ benefit for any port or ports
including port of discharge. Any part cargo thus loaded under this
Charter to be forwarded to destination at vessel's expense but
against payment of freight, provided that no extra expenses be
thereby caused to the Receivers, freight being paid on quantity
delivered (in proportion if lumpsum) all other conditions as per
Charter.

(c) In case of more than one loading port, and if one or more of
the ports are closed by ice, the Captain or Owners to be at liberty
either to load the part cargo at the open port and fill up elsewhere
for their own account as under section (b) or to declare the Charter
null and void unless Charterers agree to load full cargo at the open
port.

(d) This Ice Clause not to apply in the Spring.
Port of discharge

(a) Should ice (except in the Spring) prevent vessel from reaching
port of discharge Receivers shall have the option of keeping vessel
waiting until the re-opening of navigation and paying demurrage, or
of ordering the vessel to a safe and immediately accessible port
where she can safely discharge without risk of of detention by ice.
Such orders to be given within 48 hours after Captain or Owners
have given notice to Charterers of the impossibilty of reaching port
of destination.

(b) If during discharging the Captain for fear of vessel being frozen
in deems it advisable to leave, he has liberty to do so with what
cargo he has on board and to proceed to the nearest accessible
port where she can safely discharge.

(c) On delivery of the cargo at such port, all conditions of the Bill
of Lading shall apply and vessel shall receive the same freight as
if she had discharged at the original port of destination, except that if
the distance of the substituted port exceeds 100 nautical miles, the
freight on the cargo delivered at the substituted port to be increased
in proportion.
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EK 2

1.Shipbrokers

RECOMMENDED

THE BALTIC AND INTERNATIONAL MARITIME COUNCIL

UNIFORM GENERAL CHARTER (AS REVISED 1922, 1976 and 1994)
(To be used for traders for which no specially app ~ roved form is in
force)

CODE NAME: "GENCON", Part 1

2. Place and date

3. Owners/Place of business (Cl. 1)

4. Charterers/Place of business (Cl. 1)

5. Vessel's name (Cl. 1)

6. GRT/NRT (CI. 1)

7. DWT all told on summer load line in metric tons (abt.) (Cl. 1)

9. Expected ready to load (abt.) (CI. 1)

8. Present position (CI. 1)

10. Loading port or place (Cl.1)

11. Discharging port or place (CI. 1)

12. Cargo (also state quantity and margin in Owners' option, if agreed; if full and complete cargo not agreed state "part cargo” (Cl. 1)

13. Freight rate (also state whether freight prepaid or payable on delivery) (ClI.
4)

14.Freight payment (state currency and method of payment; also
beneficiary

and bank account) (ClI. 4)

15. State if vessel's cargo handling gear shall not be used (CI. 5)

16. Laytime (if separate laytime for load. and disch. is agreed, fill in a) and
b). If total laytime for load. And disch., fill in c) only) (CI. 6)

17. Shippers/Place of business (Cl. 6)

(a)Laytime for loading

18. Agents (loading) (CI. 6)

(b) Laytime for discharging

19. Agents (discharging) (CI.6)

(c) Total laytime for loading and discharging

20. Demurrage rate and manner payable (loading and discharging) (Cl. 7)

21. Cancelling date (Cl. 9)

22. General Average to be adjusted at (Cl. 12)

23. Freight Tax (state if for Owners' account (Cl. 13 (c))

25. Law and Arbitration (state 19(a), 19(b) or 19(c) of CI. 19; if 19(c) agreed
also state Place of Arbitration) (if not filled in 19(a) shall apply) (CI. 19)

24 Brokerage commission and to whom payable (Cl. 15)

(a) State maximum amount for small claims/shortened arbitration (Cl. 19)

26. Additional clauses covering special provisions, if agreed

It is mutually agreed that this Contract shall be performed subject to the conditions contained in this Charter Party which shall include Part | as well as Part Il
In the event of a conflict of conditions, the provisions of Part| shall prevail over those of Partll to the extent of such conflict.

Signature (Owners)

Signature (Charterers)
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PART Il

"Gencon" Charter

1. It is agreed between the party mentioned in Box 3 as the Owners of Vessel 1
named in Box 5, of the GT/NT indicated in Box 6 and carrying about the number 2
of metric tons of deadweight capacity all told on summer loadline stated in Box 3
7, now in position as stated in Box 8 and expected ready to load under this 4
Charter Party about the date indicated in Box 9, and the party mentioned as the 5

Charterers in Box 4 that: 6

The said Vessel shall, as soon as her prior commitments have been completed 7
proceed to the loading port(s) or place(s) stated in Box 10 or-so near thereto as 8
she may safely getand lie always afloat, and there load a full and complete 9

(As Revised 1922, 1976 and 1994)

The Charterers shall be responsible for damage (beyond ordinary wear and 77
tear) to any part of the Vessel caused by Stevedores. Such damage shall be 78
notified as soon as reasonably possible by the Master to the Charterers or their 79
agents and to their Stevedores, failing which the Charterers shall not be held 80
responsible. The Master shall endeavour to obtain the Stevedores' written 81
acknowledgement of liability. 82
The Charterers are obliged to repair any stevedore damage prior to completion 83
of the voyage, but must repair stevedore damage affecting the Vessel's 84
seaworthiness or class before the Vessel sails from the port where such 85
damage was caused or found. All additional expenses incurred shall be for the 86
account of the Charterers and any time lost shall be for the account of and shall 87
be paid to the Owners by the Charterers at the demurrage rate. 88
6. Laytime 89
* (a) Separate laytime for loading and discharging 90

The cargo shall be loaded within the number of running days/hours as 91

indicated in Box 16, weather permitting, Sundays and holidays excepted, 92

unless used, in which event time used shall count. 93

The cargo shall be discharged within the number of running days/hours as 94

indicated in Box 16, weather permitting, Sundays and holidays excepted, 95

unless used, in which event time used shall count. 96
* b) Total laytime for loading and discharging 97

The cargo shall be loaded and discharged within the number of total running 98

days/hours as indicated in Box 16, weather permitting, Sundays and holidays 99
excepted, unless used, in which event time used shall count. 100
* ¢) Commencement of laytime (loading and discharging) 101
Laytime for loading and discharging shall commence at 13.00 hours if notice of 102

Readiness is given up to and including 12.00 hours, and at 06.00 hours next 103

working day if notice given during office hours after 12.00 hours. Notice of 104
readiness at loading port to be given to the Shippers named in Box 17 or if not 105
named to the Charterers or their agents named in Box 18. Notice of readines 106
at the discharging port to be given to the Receivers or, if not known, to the 107
Charterers or their agents named in Box 19. 108

cargo (if shipment of deck cargo agreed same to be at the Charterers' risk and 10
responsibility) as stated in Box 12, which the Charterers bind themselves to 11
ship, and being so loaded the Vessel shall proceed to the discharging port(s) or 12
place(s) stated in Box 11 as ordered on signing Bills of Lading, or so near 13
thereto as she may safely get and lie always afloat, and there deliver the cargo. 14
2. Owners' Responsibility Clause 15
The Owners are to be responsible for loss of or damage to the goods or for 16
delay in delivery of the goods only in case the loss, damage or delay has been 17
caused by personal want of due diligence on the part of the Owners or their 18
Manager to make the Vessel in all respects seaworthy and to secure that she is 19
properly manned, equipped and supplied, or by the personal act or default of 20
the Owners or their Manager. 21
And the Owners are not responsible for loss, damage or delay arising from any 22
other cause whatsoever, even from the neglect or default of the Master or crew 23
or some other person employed by the Owners on board or ashore for whose 24
acts they would, but for this Clause, be responsible,or from unseaworthiness of 25
the Vessel on loading or commencement of the voyage or atany time 26
whatsoever. 27
3. Deviation Clause 28
The Vessel has liberty to call at any port or ports in any order, for any purpose, 29
to sail without pilots, to tow and/or assist Vessels in all situations and alsoto 30
deviate for the purpose of saving life and/or property. 31
4. Payment of Freight 32
(a) The freight at the rate stated in Box13 shall be paid in cash calculated on the 33
intaken quantity of cargo. 34
(b) Prepaid. If according to Box13 freight is to be paid on shipment, it shall be 35
deemed earned and non - returnable. Vessel and /or cargo lost or not lost. 36
Neither the Owners nor their agents shall be required to sign or endorse bills of 37
lading showing freight prepaid unless the freight due to the Owners has 38
actually been paid. 39
(c) On delivery. If according to Box13 freight, or part thereof, is payable at 40
destination it shall not be deemed earned until the cargo is thus delivered 41
Notwithstanding the provisions under(a), if freight or part thereof is payable on 42
Delivery of the cargo the Charterers shall have the option of paying the freight 43
on delivered weight / quantity provided such option is declared before breaking 44
bulk and the weight /quantity can be ascertained by official weighing machine, 45
joint draft survey or tally- 46
Cash for Vessel's ordinary disbursements at the poll of loading to be advanced 47
by the Charterers, if required, at highest current rate of exchange, subject to 48
two (2) per cent to cover insurance and other expenses. 49
5. Loading/Discharging 50
(a) Costs/Risks 51
The cargo shall be brought into the holds, loaded, stowed and/or timmed, 52
tallied, lashed and/or secured and taken from the holds and discharged by the 53
Charterers, free of any risk, liability and expense whatsoever to the Owners. 54
The Charterers shall provide and lay all dunnage material as required for the 55
proper stowage and protection of the cargo on board, the Owners allowing the 56
use of all dunnage available on board. The Charterers shall be responsible for 57
and pay the cost of removing their dunnage after discharge of the cargo under 58
this Charter Party and time to count until dunnage has been removed. 59
b) Cargo Handling Gear 60

Unless the Vessel is gearless or unless it has been agreed between the parties 61

that the Vessel's gear shall not be used and stated as such in Box 15, the
Owners shall throughout the duration of loading/discharging give free use of
the Vessel's cargo handling gear and of sufficient motive power to operate all
such cargo handling gear. All such equipment to be in good working order.
Unless caused by negligence of the stevedores, time lost by breakdown of the
Vessel's cargo handling gear or motive power - pro rata the total number of
cranes / winches required at that time for the loading / discharging of cargo
under this Charter Party - shall not count as laytime or time on demurrage.
On request the Owners shall provide free of charge cranemen/winchmen from
the crew to operate the Vessel's cargo handling gear, unless local regulations
prohibit this, in which latter event shore labourers shall be for the account of the
Charterers. Cranemen /winchmen than be under the Charterers' risk and
responsibility and as stevedores to be deemed as their servants but shal |
always work under the supervision of the Master.

(c) Stevedore Damage

62

If the loading/discharging berth is not available on the Vessel's arrival at or off 109
the port of loading/discharging, the Vessel shall be entitled to give notice of 110

readiness within ordinary office hours on arrival there, whether in free pratique 111
or not, whether customs cleared or not. Laytime or time on demurrage shall 112

then count as if she were in berth and in all respects ready for loading/ 113
discharging provided that the Master warrants that she is in fact ready in all 114
respects. Time used in moving from the place of waiting to the loading/ 115
discharging berth shall not count as laytime. 116

If, after inspection, the Vessel is found not to be ready in all respects to load/ 117
discharge time lost after the discovery thereof until the Vessel is again ready to 118
load/discharge shall not count as laytime. 119
Time used before commencement of laytime shall count. 120

* Indicate alternative (a) or (b) as agreed, in Box 16. 121
7. Demurrage 122

Demurrage at the loading and discharging port is payable by the Charterers at 123
the rate stated in Box 20 in the manner stated in Box 20 per day or pro rata for 124

any part of a day. Demurrage shall fall due day by day and shall be payable 125
upon  receipt of the Owners' Invoice. 126

In the event the demurrage is not paid in accordance with the above, the 127
Owners shall give the Charterers 96 running hours written notice to rectify the 128
failure. If the demurrage is not paid at the expiration of this time limit and if the 129
vessel isinor at the loading port, the Owners are entitled at any time to 130
terminate the Charter Party and claim damages for any losses caused thereby. 131
8. Lien Clause 132

The Owners shall have a lien on the cargo and on all sub-freights payable in 133

respect of the cargo, for freight, deadfreight, demurrage, claims for damages 134
and for all other amounts due under this Charter Party including costs of 135
recovering same. 136
9. Cancelling Clause 137
(a) Should the Vessel not be ready toload (whether in berth or not) onthe 138
cancelling date indicated in Box 21, the Charterers shall have the option of 139
cancelling this Charter Party. 140
(b) Should the Owners anticipate that, despite the exercise of due diligence, 141
the Vessel will not be ready to load by the cancelling date, they shall notify the 142

Charterers thereof without delay stating the expected date of the Vessel's 143
readiness to load and asking whether the Charterers will exercise their option 144

of cancelling the Charter Party, or agree to a new cancelling date. 145
Such option must be declared by the Charterers within 48 running hours after 146
the receipt of the Owners' notice. If the Charterers do not exercise their option 147
of cancelling, then this Charter Party shall be deemed to be amended such that 148
the seventh day after the new readiness date stated in the Owners' notification 149
to the Charterers shall be the new cancelling date. 150
The provisions of sub-clause (b) of this Clause shall operate only once, andin 151
case of the Vessel's further delay, the Charterers shall have the option of 152
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cancelling the  Charter Party as per sub-clause (a) of this Clause.

10. Bills of Lading
Bills of Lading shall be presented and signed by the Master as per the

PART I
"Gencon" Charter (As Revised 1922, 1976 and 1994)

153
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"Congenbill" Bill of Lading form, Edition 1994, without prejudice to this Charter 156

Party or by the Owners' agents provided written authority has been given by
Owners to the agents, a copy of which is to be furnished to the Charterers.The
Charterers shall indemnify the Owners against all consequences or liabilities
that may arise from the signing of bills of lading as presented to the extent that
the terms or contents of such bills of lading impose or result in the imposition of
more onerous liabilities upon the Owners than those assumed by the Owners
under this Charter Party.

11. Both-to-Blame Collision Clause
If the Vessel comes into collision with another vessel as a result of the
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negligence of the other vessel and any act, neglect or default of the Master,166
Mariner, Pilot or the servants of the Owners in the navigation or in thel67

management of the Vessel , the owners of the cargo carried hereunder will
indemnify the Owners against all loss or liability to the other or non-carrying
vessel or her owners in so far as such loss or liability represents loss of, or
damage to, or any claim whatsoever of the owners of said cargo, paid or
payable bythe other or non-carrying vessel or her owners to the owners of said
cargo and set - off, recouped or recovered by the other or non-carrying vessel
or her owners as part of their claim against the carrying Vessel or the Owners
The foregoing provisions shall also apply where the owners, operators or those
in charge of any vessel or vessels or objects other than, or in addition to, the
colliding vessels or objects are at faultin espect of a collision or contact.

12. General Average and New Jason Clause

General Average shall be adjusted in London unless otherwise agreed in Box
22 according to York - Antwerp Rules 1994 and any subsequent modification
thereof. Proprietors of cargo to pay the cargo's share in the general expenses
even if same have been necessitated through neglect or default of the Owners'
servants (see Clause 2).

If General Average is to be adjusted in accordance with the law and practice of
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the United States of America, the following Clause shall apply: “In the event of 185
accident, danger, damage or disaster before or after the commencement of the 186

voyage resulting from any cause whatsoever, whether due to negligence or
not, for which, or for the consequence of which, the Owners are not
responsible, by statute, contract or otherwise, the cargo shippers, consignees
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or the owners of the cargo shall contribute with the Owners in General Average 190

to the payment of any sacrifices, losses or expenses of a General Average
nature that maybe made or incurred and shall pay salvage and special charges
incurred-in respect of the cargo. If a salving vessel is owned or operated by the
Owners salvage shall be paid for as fully as if the said salving vessel or vessels
belonged to strangers.Such deposit as the Owners, or their agents, may deem
sufficient to cover the estimated contribution of the goods and any salvage and
special charges thereon shall, if required, be made by the cargo, shippers,
consignees or  owners of the goods to the Owners before delivery".

13. Taxes and Dues

191

199

(a) On Vessel - The Owners shall pay all dues, charges and taxes customarily 200

levied on the Vessel, howsoever the amount thereof may be assessed.

201

(b) On cargo - The Charterers shall pay all dues, charges, duties and taxes 202

customarily levied on the cargo, howsoever the amount thereof may be
assessed.

203
204

(c) On freight - Unless otherwise agreed in Box 23, taxes levied on the freight 205

shall be paid for the Charterers' account.

14. Agency
In every case the Owners shall appoint their own Agent both at the port of
loading and  the port of discharge.

15. Brokerage
A brokerage commission at the rate stated in Box 24 on the freight,dead-freight
and demurrage earned is due to the party mentioned in Box 24.
In case of non —execution 1/3 of the brokerage on the estimated amount of
freight to be paid by the party responsible for such non-execution to the
Brokers as indemnity for the latter's expenses and work. In case of more
voyages the amount of indemnity to be agreed.

16. General Strike Clause
(a) If there is a strike or lock-out affecting or preventing the actual loading of the

cargo,or any part of it,when the Vessel is ready to proceed from her last port or
at any time during the voyage to the port or ports of loading or after her arrival
there, the Master or the Owners may ask the Charterers to declare, that the
agree to reckon the laydays as if there were no strike or lock-out. Unless the
Charterers have given such declaration in writing (by telegram, if necessary)
within 24 hours, the Owners shall have the option of cancelling this Charter
Party. If part cargo has already been loaded, the Owners must proceed with
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same, (freight payable on loaded quantity only) having liberty to complete with 226

other cargo on the way for their own account.

(b) If there is a strike or lock-out affecting or preventing the actual discharging
of the cargo on or after the Vessel's arrival at or off port of discharge and same
has not been settled within 48 hours, the Charterers shall have the option of
keeping the Vessel waiting until such strike or lock-out is at an end against

227

228

229

230
231

paying half demurrage after expiration of the time provided for discharging
until the strike or lock-out terminates and thereafter full demurrage shall be
payable until the completion of discharging, or of ordering the Vessel to a safe
port where she can safely discharge without risk of being detained by strike or
lock-out. Such orders to be given within 48 hours after the Master or the
Owners have given notice to the Charterers of the strike or lock-out affecting
The discharge. On delivery of the cargo at such port, all conditions of this
Charter Party and of the Bill of Lading shall apply and the Vessel shall receive
the same freight as if she had discharged at the original port of destination,
except that if the distance to the substituted port exceeds100 nautical miles,

the freight on the cargo delivered at the substituted port to be increased in

proportion.

(c) Except for the obligations described above, neither the Charterers nor the

Owners shall be responsible for the consequences of any strikes or lock-outs
reventing or affecting the actual loading or discharging of the cargo.

17. War Risks ("Voywar 1993")
(1) For the purpose of this Clause, the words:

(a) The "Owners" shall include the shipowners, bareboat charterers,
disponent owners, managers or other operators who are charged with the
management of the Vessel, and the Master; and

(b) "War Risks' shall include any war (whether actual or threatened), act of
war, civil war, hostilities, revolution, rebellion, civii commotion, warlike
operations, the laying of mines (whether actual or reported), acts of piracy,
acts of terrorists, acts of hostility or malicious damage, blockades
(whether imposed against all Vessels or imposed selectively against
Vessels of certain flags or ownership, or against certain cargoes or crews
or otherwise howsoever), by any person, body, terrorist or political group,
or the Government of any state whatsoever, which, in the reasonable
judgement of the Master and/or the Owners, may be dangerous or are
likely to be or to become dangerous to the Vessel, her cargo, crew or other
persons on board the Vessel.

(2) If at any time before the Vessel commences loading, it appears that, in the
reasonable judgement of the Master and/ or the Owners, performance of
the Contract of Carriage, or any part of it, may expose, or is likely to expose,
the Vessel, her cargo, crew or other persons on board the Vessel to War
Risks, the Owners may give notice to the Charterers cancelling this
Contract of Carriage, or may refuse to perform such part of it as may
expose, or may be likely to expose, the Vessel, her cargo, crew or other
persons on board the Vessel to War Risks; provided always that if this
Contract of Carriage provides that loading or discharging is to take place
within a range of ports, and at the port or ports nominated by the Charterers
the Vessel, her cargo, crew, or other persons onboard the Vessel may be
exposed, or may be likely to be exposed, to War Risks, the Owners shall
first require the Charterers to nominate any other safe port which lies
within the range for loading or discharging, and may only cancel this
Contract of Carriage if the Charterers shall not have nominated such safe
port or ports within 48 hours of receipt of notice of such requirement.
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(3) The Owners shall not be required to continue to load cargo for any voyage, 279

or to sign Bills of Lading for any port or place, or to proceed or continue on
any voyage, or on any part thereof, or to proceed through any canal or
waterway, or to proceed to or remain at any port or place whatsoever,
where it appears, either after the loading of the cargo commences, or at
any stage of the voyage thereafter before the discharge of the cargo is
completed, that, in the reasonable judgement of the Master and/ or the
Owners, the Vessel, her cargo (or any part thereof), crew or other persons
on board the Vessel (or any one or more of them) may be,or are likely to be,
exposed to War Risks. If it should so appear, the Owners may by notice
request the Charterers to nominate a safe port for the discharge of the
cargo or any part thereof, and if within 48 hours of the receipt of such
notice, the Charterers shall not have nominated such a port, the Owners
may discharge the cargo at any safe port of their choice (including the port
of loading) in complete fulfilment of the Contract of Carriage. The Owners
shall be entitled to recover from the Charterers the extra expenses of such
discharge and, if the discharge takes place at any port other than the
loading port, to receive the full freight as though the cargo had been
carried to the discharging port and if the extra distance exceeds 100 miles,
to additional freight which shall be the same percentage of the freight
contracted for as the percentage which the extra distance represents to
the distance of the normal and customary route, the Owners having a lien
on the cargo for such expenses and freight.

(4) If at any stage of the voyage after the loading of the cargo commences, it
appears that, in the reasonable judgement of the Master and/or the
Owners, the Vessel, her cargo, crew or other persons on board the Vessel
May be, or are likely to be, exposed to War Risks on any part of the route
(including any canal or waterway) which is normally and customarily used
in a voyage of the nature contracted for, and there is another longer route
to the discharging port, the Owners shall give notice to the Charterers that
this route will be taken.In this event the Owners shall be entitled, if the total
extra distance exceeds 100 miles, to additional freight which shall be the
same percentage of the freight contracted for as the percentage which the
extra distance represents to the distance of the normal and customary
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PART Il

"Gencon" Charter

route. 313
(5)The Vessel shall have liberty:- 314
(a) to comply with all orders, directions, recommendations or advice as to 315
departure, arrival, routes, sailing in convoy, ports of call, stoppages, 316
destinations, discharge of cargo, delivery or in any way whatsoever which 317
are given by the Government of the Nation under whose flag the Vessel 318
sails, or other Government to whose laws the Owners are subject, or any 319
other Government which so requires, or any body or group acting with the 320
power to compel compliance with their orders or directions; 321
(b) to comply with the orders, directions or recommendations of any war 322
risks underwriters who have the authority to give the same under the terms 323
of the war risk insurance; 324
(c) to comply with the terms of any resolution of the Security Council of the 325
United Nations, any directives of the European Community, the effective 326
orders of any other Supranational body which has the right to issue and 327
give the same, and with national laws aimed at enforcing the same to which 328
the Owners are subject, and to obey the orders and directions of those who 329
are charged with their enforcement; 330
(d) to discharge at any other port any cargo or part thereof which may 331
render the Vessel liable to confiscation as a contraband carrier; 332
(e) to call at any other port to change the crew or any part thereof or other 333
persons on board the Vessel when there is reason to believe that they may 334
be subject to internment, imprisonment or other sanctions; 335
(f) where cargo has not been loaded or has been discharged by the 336
Owners under any provisions of this Clause, to load other cargo for the 337
Owners' own benefitand carry it to any other port or ports whatsoever, 338
whether backwards or forwards or in a contrary direction to the ordinary or 339
customary route. 340

(6) If in compliance with any of the provisions of sub-clauses (2) to (5) of this 341

Clause anything is done or not done, such shall not be deemed to be a 342
deviation, but shall be considered as due fulfilment of the Contract of 343
Carriage. 344
18. General Ice Clause 345
Port of loading 346

(a)In the event of the loading port being inaccessible by reason of ice when the 347

Vessel is ready to proceed from her last port or at any time during the voyage or 348
on the Vessel's arrival or in case frost sets in after the Vessel's arrival, the 349
Master for fear of being frozen inis at liberty to leave without cargo, and this 350
Charter Party shall be null and void. 351

(b) If during loading the Master, for fear of the Vessel being frozen in, deems it 352
advisable to leave, he has liberty to do so with what cargo he has on board and 353

to proceed to any other port or ports with option of completing cargo tor the 354
Owners' benefit for any port or ports including port of discharge. Any part 355
cargo thus loaded under this Charter Party to be forwarded to destination atthe 356
Vessel's expense but against payment of freight, provided that no extra 357
expenses be thereby caused to the Charterers, freight being paid on quantity 358
delivered (in proportion if lumpsum), all other conditions as per this Charter ~ 359
Party. 360

(c) In case of more than one loading port, and if one or more of the ports are 361
closed by ice, the Master or the Owners to be at liberty either to load the part 362
cargo at the open port and fill up elsewhere for their own account as under 363
section (b) or to declare the Charter Party null and void unless the Charterers 364

(As Revised 1922, 1976 and 1994)

agree to load full cargo at the open port. 365

Port of discharge 366
(a) Should ice prevent the Vessel from reaching port of discharge the 367
Charterers shall have the option of keeping the Vessel waiting until the re- 368
opening of navigation and paying demurrage or of ordering the Vessel to a safe 369
and immediately accessible port where she can safely discharge without risk of— 370
detention by ice.Such orders to be given within 48 hours after the Master or the 371
Owners have given notice to the Charterers of the impossibility of reaching port 372
of destination. 373

(b)If during discharging the Master for fear of the Vessel being frozen in deems 374
it advisable to leave, he has liberty to do so with what cargo he has on board and 375
to proceed to the nearest accessible port where she can safely discharge. 376

(c) On delivery of the cargo at such port, all conditions of the Bill of Lading shall 377
apply and the Vessel shall receive the same freight as If she had discharged at 378
the original port of destination, except that if the distance of the substituted port 379
exceeds 100 nautical miles, the freight on the cargo delivered at the substituted 380
port to be increased in proportion. 381

19. Law and Arbitration 382
* (a) This Charter Party shall be governed by and construed in accordance with 383
English law and any dispute arising out of this Charter Party shall be referred to 384
arbitration in London in accordance with the Arbitration Acts 1950 and 1979 or 385
any statutory modification or re-enactment thereof for the time being in force. 386
Unless the parties agree upon a sole arbitrator, one arbitrator shall be 387
appointed by each party and the arbitrators so appointed shall appoint a third 388
arbitrator, the decision of the three-man tribunal thus constituted or any two of 389
them, shall be final. On the receipt by one party of the nomination in writing of 390
the other party's arbitrator, that party shall appoint their arbitrator within 391
fourteen days, failing which the decision of the single arbitrator appointed shall 392
be final. 393
For disputes where the total amount claimed by either party does not exceed 394
the amount stated in Box 25** the arbitration shall be conducted in accordance 395
with the Small Claims Procedure of the London Maritime Arbitrators 396
Association. 397

* (b) This Charter Party shall be governed by and construed in accordance with 398
Title9 of the United States Code and the Maritime Law of the United States and 399
should any dispute arise out of this Charter Party, the matter in dispute shall be 400
referred to three persons at New York, one to be appointed by each of the 401
parties hereto, and the third by the two so chosen; their decision or that of any 402
two of them shall be final, and for purpose of enforcing any award, this 403
agreement may be made a rule of the Court. The proceedings shall be 404
conducted in accordance with the rules of the Society of Maritime Arbitrators, 405
Inc.. 406
For disputes where the total amount claimed by either party does not exceed 407
the amount stated in Box 25** the arbitration shall be conducted in accordance 408
with the Shortened Arbitration Procedure of the Society of Maritime Arbitrators; 409
Inc.. 410

* (c) Any dispute arising out of this Charter Party shall be referred to arbitration at 411
the place indicated in Box 25, subject to the procedures applicable there. The 412
laws of the place indicated in Box 25 shall govern this Charter Party. 413

(d) If Box 25 in Part | is notfilled in, sub-clause (a) of this Clause shall apply. 414
* (a), (b) and (c) are alternatives; Indicate alternative agreed in Box 25. 415

**Where no figure is supplied in Box 25 in Part I, this provision only shall be void but 416
the other provisions of this Clause shall have full force and remain in effect. 417
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OZ GECMIS

12.10.1976 tarihinde Istanbul’ dagbhi. 1k ve orta grenimini istanbul’da bitirdikten sonra 1994 yilinda
Karadeniz Teknik Universitesi Deniz Bilimleri Fakéini kazandi. 1997 de stajgili Aygaz' da
tamamladi ve 1998'de bitirme ddevini “LPG ve LNG RrDperasyonlari” Uzerine hazirladi. Ayni yil
okulu bitirip ehliyetini aldi ve gemilerde glvertmbiti olarak ¢cabmaya baladi. Buarada askegini
tamamladiktan sonra 2001 yilinflBU Fen Bilimleri Enstitiisii, Deniz Ufirma Miihendiski Anabilim
Dali’ nda yuksek lisans giimine baladi. 1998 — 2000, 2001-2003 vyillari arasinda kgmge, Ro-Ro,
kimyasal tanker ve kuru yik gibi g#i tip gemilerde gliverte zabiti ve birinci zalwtarak calgti. 2003
yilinda cartering yapmak icin Sevgi N&en ile birlikte Solar Denizcilik ve Gemi Kiralanirketini
kurdu ama 2004 yilinda g@esen piyasa ksullari sebebiyle ayrilmak zorunda kaldi. 2008 yalkadar tirk
ve yabanci ortakl ¢éli firmalarda atanmy kisi ve glverte enspektorii olarak gali Halen 2008’ de
calismaya bagladigi GMD Denizcilik Ve Ticaret AnonimSirketi’ nde cartering alaninda kariyerini
surdurmektedir.
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